Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 



See ^^^y* ^ 



HARVARD COLLEGE 
LIBRARY 




FROM THE BBQUBST OF 

CHARLES SUMNER 

CLASS OF 1830 

Senator from Massadmsetts 

FOR BOOKS BELATING TO 
FOIXnCS AND nNB ABTS 






boc 



■^•A. St^^.is-fiA. 




SUFFRAGE CONFERRED BY THE FOUR- 
TEENTH AMENDMENT. 



Woman's Suflfraee 



// 



IN THB 



Supreme Court of the District of Columbia, 

m GENERAL TERM, OCTOBER, 1871. 



Sara J. Spencer vs. The Board of Registration, 



AMD 



Sarali E. Webster vs. Tlie Judcces of Election. 



^RGUMEISTT 



OF THB 



COUNSEL FOR THE PLAINTIFFS 



u- . . > • 






WITH THE OPINIONS OF THE COURT. 



REPORTED BY J. O. CLEPHANE. 



'O WASHINGTON, D. 0. : . 
JUDD A DETWEILER, PRINTERS AND PUBLISHERS, 

1871. ^ 




(.-« 




oc ^V>^^7' ..^^ 



/5 7»2, 9^ci.Q-/3. 






■.~J^ 






7 






1 ' . 



. o 






If 



v./ \ *.- 



r-,:' / :<• 



. /^' 16 



/ v/ sJ C • I 



HAPs.VAriD '- 
UNIVERSITY 
LIBRARY 



v: 



. 



^ ■ 



ARGUMENT OF MR RIDDLE. 

May it please the Court : Although my learned friend^ Mr. 
Cook, who appears for the defense, is the demurrant, it has 
been arranged that in the argument we shall be regarded as 
having the affirmative. And, at my own request, I am to 
open it, and shall bring fully to the notice of the court the 
matter which I wish to submit for its consideration. 

In doing this, my purpose is, without comment upon the 
gravity of the case, and avoiding everything like speech-mak- 
ing, to deal with the cases in their purely legal aspects. Nor 
do I mean to step from the line of dry argument — ^the narrow 
stoney way of the law. 

These plaintifi's, describing themselves as women, claim 
to he citizens of the United States, and of this District, with 
the right of the elective franchise, which they attempted to 
exercise at the election of April 20, last past, and were pre- 
vented. They say, that as registration was a prerequisite of 
the right to vote, they tendered themselves in due form, and 
demanded it, under the second section of the act of May 31, 
1870, (16th U. S. Stats., 140.) That is the " act to enforce 
the right of citizens of the United States to vote," &c., and 
authorizes a suit for refusing registration. 

They say, that being refused registration, they tendered 
their votes to the proper inspectors of said election, with 
proof of their attempt to register, citizenship, &c., as author- 
ized by the third section of said act, and their votes were 
refused ; and, thereupon, Spencer brings her suit under said 
second section, against the registering officers, and Webster 
her's under the third section, which authorizes it, for reject- 
ing her vote. Tlie questions in both cases are identical and 
presented together.* 

To the declarations the defendants demur, and thereby 
raise the only questions we desire to have adjudicated. 

The defendants, by their demurrer, admit all the aUegar 
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tions of the plaintiffs, severally, but say, that as they are 
women they are not entitled to vote in the District of 
Columbia. That the seyepth section of the organic act, the 
Constitution of the District, provides, " That all male citizens^^ 
&c., " shall be entitled to vote," &c., and that this word male. 
excludes women, of course. 

To this the plaintiffs reply, that the language of the statute 
does exclude women, but they say that in the presence of the 
first section of the Fourteenth Amendment, which confers 
the elective franchise upon " all persons," this word " male " 
is as if unwritten, and that the statute, constitutionally, reads, 
" That all citizens shall be entitled to vote." 

For we contend, your honors, that although the Congress 
" has exclusive legislation in all cases over this District," it can 
legislate only, as could the States, from which it was taken. 
•It must legislate in accordance with American ideas, and can 
exercise no power not granted by the Constitution ; and that 
that instrument certainly confers no power to limit the right 
of suffrage. And so we are at issue. 

The language of the Fourteenth Amendment is : 
• 

SEcnoN 1. All persons born or naturalized in the United States. 
and subject to the jurisdiction thereof, are citizens of the United 
btates and of the State wherein they reside. No State shall make 
or enforce any law which shall abridge the privileges or immunities 
of citizens of the United States. 

Our labor is to determine the meaning of these words as 
they stand. You observe that the controlling word is ." citi- 
zens." What does it mean ? It is a mere matter of the defi- 
nition of a word, and thus the field is seemingly narrowed 
to the smallest limits. All we have to do, apparently, is to 
consult the dictionaries and bring into court common usage. 

I wish it might be so decided; and so it could, if these 
plaintifis were not women, or were not seeking some element- 
ary rights of human beings. We know that whenever they 
or their claims of rights are involved, words mean nothing. 
No matter how broad a principle is, no matter how compre- 
hensively it may be stated, the moment a woman claims its 
benefit she is told that she is a woman, that she is not meant^ 



'4 
I 



r,- 



and that ends the argument. And so I must go helow word^ 
to things. These twin dragons of prejudice and proscription 
must be thrust by, and the foundations under the ground 
on wliich they stand must be examined. We will go back 
to tbe genesis of things, and see, if we may, how, when, and 
where women were walled out from the scope and spirit of 
the great original laws — ^laws that protect the rights of " all 
persons.- 

We are told, that to construe " citizens " so as to embrace 
the rigl^t of suffrage, and thus thrust it upon woman, and 
thrust her into government and politics, is a war against 
nature; it is upsetting the primal foundations of society, and 
supplanting the preordained order of things. I may not 
here discuss the moral and social, not even the political as- 
pect of these questions; but when I must contend for the 
ordinary use of a word,, and so claim a right, and when that 
right is to enure to a woman, I may show, if I can, that it 
would confer no new right upon her, that the right was 
always her's, and thus prove that the word was used in its 
ordinary sense. 

For if it should really appear that my use of the word did 
violate natural law and contravene natural right, that would 
be a strong argument to show that it was not used in that 
sense. 



Then, as the first proposition of my brief, I contend, thai 
under our system the right to vote is a natural right 

Obviously, government is of right or it is an usurpation. 
If of right, it sprang from some right older than itself; and 
this older right must have existed in persons, (people,) in each 
and all alike, male and female. And having this right, they 
used it to form for themselves a government Of course, this 
supposes that all joined in and consented to the government, 
having the power to dissent ; for to just the extent that a 
government got itself agoing without the free consent of its 
people, it is without right . The right of self-government, 
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and from tbat springs our right to govern others, is a natural 

right This is the primary idea of American politics and 

the foundation of our Government This was formulated in 

the second clause of our great declaration, and no man has 

dared to deny it 
Take up the latest edition of the American Constitutions, 

open to the first in the volume — "All power is inherent in 

the people," says Maine. And this is repeated and re-echoed 

by the thirty-three or four States which follow. K this power 

is inherent in the people, it must inhere in each and all alike. 

This, right of government, natural and inherent, is merely 
the motive power of the various governmental machines of 
the difterent States, so framed and adjusted that it, or some 
part of it, propels them. No one of them is a perpetual mo- 
tion, creating and utilizing the power, they merely provide 
the means of its employment 

Of course no power does or can exist anywhere to create 
and confer the right of self-government, nor is, nor can that 
right be conferred as a grace or favor, nor can its exercise be 
denied to any one without wrong. 

The means authorized for its exercise is the ballot, and the 
times and circumstances under which that may be employed 
is properly a matter to be agreed upon by the people, and no 
complaint can be made when its use is permitted to alL 

It follows, then, if the right of government is a natural 
right, and to be exercised alone by the ballot, that the right 
to vote is a natural right This never has and never can be 
successfully controverted. ' 

Look again into this book of Constitutions. Not only do 
they declare the right of government inherent in the people, 
but they explicitly show that in the absence of obstacles the 
people, and all of them^ would exercise the right practically, 
and hence nearly all use terms of careful exclusion. 

This is the formula : " White male citizens, of the age of 
twenty-one years, being inhabitants," &c. (Here Mr. R. read 
from the Constitutions, showing the uniformity of the words, 
or their equivalents, from nearly all of the Constitutions.) 
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The court tbuB sees this language was used by the most 
careful. and scrupulous design.* Having declared that all 
power is inherent in the people, words had to be used to limit 
its exercise or all would vote, and the word white was em- 
ployed to exclude colored persons, and the word "male" for 
the manly pupose of excluding women. 

I will now, with the permission of the court, read from the 
highest American authority upon our politico-constitutional 
questions, partly in support of my proposition that the right 
to vote is a natural right, and also to show that the assumed 
claim of one part of the people to exclude another from all 
share in the Government has the most doubtful and shadowy 
foundation in right, and to an American it needs no evidence 
to show that a portion of the people thus excluded are in a 
state of vassalage, in which no American ever did, or ever 
will, develope and grow to their just proportions. 

I read from Story on the Constitution, volume 1st, com- 
mencing at — 

Sec. 578. The most strenuous advocate for universal suffrage has 
never yet contended that the right should be absolutelv universal. 
No one has ever been sufficiently visionary to hold that all persons of 
every age, degree, and character, should be entitled to vote in idl 
elections of all public officers. . Idiots, infants, minors, and persons 
insane or utterly imbecile, have been, without scruple, denied the 
right as not having thesound Judgment and discretion fit for its exer- 
cise. In many countries, persons guilty of crimes have also been 
denied the right as a personal punishment, or as a security to so- 
ciety. In most countries, females, whether married or single, have 
been purposely excluded from voting, as interfering with sound 
policy and the harmony of social life. ♦ ♦ ♦ ♦ 

And yet it would be extremely difficult, ujyon any mere theoretical 
reasoning, to establish any satisfactory principle upon which the 
one-half of every society nas thus been systematically excluded by 
the other half from all right of participating in government, which 
would not at the same time apply to and Justify many other exclu- 
sions. If it be said that all men have a natural, equal, and inalien- 
able right to vote, because they are all born free and equal ; that 
they all have common rights and interests entitled to protection, 
and, therefore, have an equal right to decide, either personally 
or by their chosen representatives, upon the laws and regula- 
tions which shall control, measure, and sustain those rights 
and interests; that they cannot be compelled to' surrender, 
except by their free consent, what by the bounty and order of 
Providence belongs to them in common with all their race. What 
is there in these considerations which is not equally applicable to fe- 
males, as free, intelligent, moral, responsible beings, entitled to equal 
rights, and interests, and protection, and having a vital stake in idl 



the regulations and laws of societv? And, if an ^x caption, from 
the nature of the ease, could be felt in regard to persons who are 
idiots, infants, and insane, how can this apply to persons who are 
of more mature growth, and are yet deemed minors by the munici- 
pal law ? 

And this from — 

Sec. 580. If, then, every well-organized society has the right to 
consult for the common good of the whole ; and, if upon the prin- 
ciple of natural law, this right is conceded by the very union of 
society, it seems difficult to assign any limit to this right which is 
compatible with the due attainment of the end propos^. If, there- 
fore, any society shall deem the common good and interests of the 
whole society best promoted under the particular circumstances in 
which it is placed oy a restriction of the right of suffrage, it Is not 
easy to state any solid ground of objection to its exercise of such 
an authority. At least, if any society has a clear right to deprive 
females, constituting one-half of the whole population, of the right 
of suffrage, (which, with scarcely an exception, has been uniformly 
maintained,) it will require some astuteness to find upon what 
ground this exclusion can be vindicated, which does justify, or at 
least excuse, many other exclusions. 

And further, from— 

Sec. 581. Without laying any stress upon this theoretical reason- 
ing which is brought before the reader, not so much because it solves- 
alldoubts and objections, as because it presents a view of the seri- 
ous difficulties attendant upon the assumption of an original and 
inalienable right of suffrage, as originating in natural law, and in- 
dependent of civil law, it may be proper to state that every civilized 
society has uniformly fixed, modified, and regulated the right of 
suffrage for itself according to its own free will and pleasure. 
Every constitution of government in these United States has 
assumed, as a fundamental principle, the right of the people of the 
State to alter, abolish, and modify the form of its own government 
according to the sovereign pleasure of the v^ople. In fact, the 
people of each State have gone much further, and settled a far more 
critical question, by deciding who shall be the voters entitled to 
approve and reject the constitution framed by a delegated body 
under their direction. In the adoption of no State constitution has 
the assent been asked of any but the qualified voters ; and women, and 
minors, and other persons not recognized as voters by existing laws, 
have been studiously excluded. And yet the constitution has been 
deem^ed entirely obligatory upon them as well as upon the mi- 
nority, who voted aeainst it. From this, it will be seen how little, 
even in the most n'ee of republican governments, any abstract 
right of suffrage, or any original and indefeasible privilege, has 
been recognized in practice. 

This, remember, was written thirty years ago. Where 
would Story be now, if living? 

I beg also to read a single paragraph from the ** Spirit of 
Laws,'* London edition, vol. 1, p. 220. "All the inhabitant 
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of the several districts ought to have the right to vote at the 
election of the representatives,". &c. All of the inhabitants, 
says Montesquieu, ought to have the right to vote. Under . 
such a rule I suppose my learned opponent would contend 
that a woman could not be an inhabitant, of course. 

I feel that I ought to apologize for presenting this point to 
this extent; it is so obvious, and rests on such broad and 
ample ground, that argument for it is without excuse, and 1 
rest it here. So that if you consider this fourteenth amend- 
ment as a grant from the sovereign, then, like all such grants, 
you must take it most strongly against the grantor, and most 
favorable to the subject. And if, as I have shown, it is 
in favor of natural right, then must you construe it most 
strongly to extend that right. No court needs authority for 
these propositions. 

' n. 

The second proposition of my brief is, that by the old com- 
mon law of our English ancestors^ the old storehouse of our rights 
and liberties^ as well as the arsenal where we find weapons for 
their defence^ xooman always possessed this right of suffrage. 

I will show by several English cases, by long usage, and 
general understanding, by principle and precedent, that the 
English woman both voted and held office ; and I will show 
that not a single case, that not a single resolution of the 
House of Commons exists to the contrary ; and that in all the 
now innumerable tomes of the common law, of judicial deci- 
sion, commentary, or essay, but a single dictum exists to the 
contrary. And if I thus establish that the construction of the 
Foui teenth Amendment, for which I this day contend, is in 
favor of a common law right, is in accordance with its scope 
and spirit, every lawyer understands by how much Istrengtheu 
my position. 

And for the satisfaction of the court I am glad to state 
that this part of my argument will consist entirely of extracts 
from recent English text-writers, and a reference to two ox 
three old casea. 

2w \ 



• I read first from Mr. Anstey's Notes upon the Reform Act 
of Great Britain of 1867. The writer in bis comment upon 
the words of the act, ** every man of full age," &c., commences 
by showing that the term man in the act, as in Magna Charta 
and other statutes, is epicene — means both men and women. 
And he then goes on to show that to construe this phrase, 
" every man,*' to include every woman also, is in strict ac- 
cordance with the common law froni old times to the 
present. I read from p. 87 : 

That the rights in question (the right of sufifrage) are not incom- 
patable with tlie legal status of the woman, the following author- 
ities seem to show. On the other hand, there cannot be adduced 
an^"^ one authority against the position that the franchise of the 
shire and tlie borough were enjoyed bj' the female ** resiants " 
equally with those of the male sex in times when ** resiants," as 
such, and not an '* tenants," had the franchise. The statutes by 
which the parliamentary franchise in counties was taken away 
from the '* resiants" and vested in the *'*tenants," and at length 
restricted to tliose of freehold tenure, (8 Hen., 6, c. ?• 18 Geo., 2, c 
18; 31 Geo., 2. c. 14 J did not in any manner create or recognize any 
such distinction as that of the male and the female freeholders. 
Those acts had relation to tenure, not to sex. For the same reason, 
in all those boroughs where the ** common right" prevailed, the 
sutfrage would naturally be exerciseable by the female no less than 
by the male** inhabitants" or ** residants." It is believed that in 
not one of the boroughs where the suffrage was said to be regulated 
by "charter," or by ** custom," or by "prescription," or even 
where it was regulated by a local act of Parliament, there can be 
found one instance of any provision or usage whatsoever whereby 
any voter was excluded from the enjoyment of the suffrage by 
reason of sex. That a woman may be a householder, or freehol- 
der, or burgage tenant, parishioner, is plain enough. That she 
may answer the description of **a person paying scot and 
lot" within the "city of London," has been solemnly decided 
by the Court of King»s Bench, (Olive v«. Ingram, 7 Mod. 264, 267, 
270, .27?,) and that determination was expressly grounded by their 
Lordships "singly upon the foot of the common law, without re- 
gard to the usages of ihe parishes in London," which usage, never- 
theless, had been also shown to be in favor of the same construc- 
tion. In all cases, whether of statutory, of customary, or of common 
law qualification for the suffrage, the genera rule is that which was 
laid down by the Court of King's Bench with respect to the choice 
of parochial ollicers under the first "Act for the Relief of the 
Poor," which directed them to be made from among the " substan- 
tial householders " of tlie place. The court held (Kex V8. Stubbs, 2 
T. K., 395) — overruling a dictum in Viner's Abridgment to the con- 
trary — that a woman, being a "substantial householder," was 
'properly chosen under tliat act to the office of overseer of the poor, 
notwithstanding the objections raised at the bar that it was a bur- 
thensome office ana one of which, being once appointed to it. she 
would be called upon to perform duties som^ of which were above 



the bodily and mental powers, and others were inconsistent with 
the morality, or, at least, the decency of that sex. — (Id. 400.) • 

* And 80 again on pages 90 and 91 : . 

That there are some offices as to which it is the practice, by •• the 
custom of England,'' to exclude them, is undoubtedly the fact. But 
it has been well said, as to these, that ** there is a difference between 
being exempted and being incapacitated,'' and that *^ an excuse from 
acting, &c., is different from an incapacity of doing so. For it must 
not be forgotten, that it is upon the footing, not of disability, but of 
exemption, that those exclusions are vested, by the authorities 
which declare them." Thus, Whitelocke : ** By the custom of Eng- 
land, women are not returned of juries, nor put into otlices or com- 
missions, nor eligible to serve in Parliament, or admitted to be mem- 
bers of the House of Peers; but, by reason of their sex, they are 
exempted from such employment. 1'he omission of the electoral 
franchise from that enumeration [of exemption] is remarkable. If 
women were, at that time, considered to be excluded by any ** custom 
of England " from the Parliamentary franchise, as well as from Par- 
liament, it is scarcel^r conceivable that Whitelocke would have 
omitted to mention so important a fact. Singular to say, there is 
no trace of any such custom or usage in the reports or amongst the 
records ; not even, so far as the author's researches have been suc- 
cessful, in the Journals of the House of Commons itself; and yet 
the right of the returning officer to reject the vote of a female elector 
when tendered at the polling-booth is always assumed to be an ad- 
judged point. Mr. Olufield appears to have been under the impres- 
sion that the resolution of the House of Commons upon the occasion 
of the Westminster election, asserting the incapacity of an alien to 
vote in elections of members to serve in Parliament, extended to 
** women " also. If it were so, the incident would have no weight, 
for the enactment, which, according to a second resolution of the 
same date, was to be prepared for carrying into effect that intention, 
never received the sanction even of that House. But, in truth, no 
mention of •* women " appears in either resolution. Nor was there, 
in that year, or at any other period, any resolution or determination 
of the House, so far as the author's information goes, directly im- 
peaching the capacity of any female, in respect of her sex, to vote 
at an election to Parliament. He is aware that the House of Com- 
mons did, upon one remarkable occasion, deny the capacity of a 
female to be heard even as a witness at their bar ; and that this ex- 
traordinary vote was obtained through the influence of Sir Edward 
Coke, the only text-writer who can be vouched for the position, 
that a woman's vote ought not to be received at a parliamentary 
election. 

Further on, pages 94 and 95 : 

On the other hand, there are extant many parliamentary returns 
for counties and boroughs from the earliest times, which were made 
by female electors^ and yet were received. Some of them are enu- 
merated in Prynne's Collection of Parliamentary Writs. Some of 
later dates are mentioned in the Common's Journals themselves. 
Others are to be found in the repositories of the learned or the cu- 
rious. 
' Three of the returns in question which related to one and ihe same 
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borough, were, nt a period long subsequent, produced before a 
•' Committee of Privilege and Election," presided over by the great 
parliamentary lawyer, Mr. Hakewell, as evidence for and against 
the respective parties to an election trial then pending. The ques- 
tion was whether the borough was close or open ; that is to say, 
whether amongst the former returns so produced, those by *• Mrs. 
Copley, as sole inliabitant," showed the suffrage to be limited to the 
Lord or Lady of Gatton for the time being, or whether those by 
'• Mrs. Copley, et omnes inhabitantes,^^ showed the suffrage to be of 
a more popular character. No question of sex was raised on either 
side, and neither the report of the committee which found for the 
popular right, nor the resolution of the house for giving effect 
thereto, and for taking the Lord of the Manor's return off the file, 
contain any allusion to the question of sex. 

At that time the House of Commons was not prepared to enter 
into conflict with the courts of law, and '* privilege " had not attained 
to the height wiiich, amid the excitement of the era of 1688, It was 
doomed to reach. It was impossible for the Committee of Privileges, 
in the Gatton case, to deny the female suffrage without coming into 
collision with the law, which had been declared but a few years 
previously by the judges. (Holt vs. J^yle and Coates r«. Lyle, 14 Jac, 
1, and Catherine t'«. Surrey, (Hakewell MSS.,) Append., 7 Mod., 
264-6.) **The opinion of the judges," it was said by Sir William 
• Lee, a chief justice of the King's Bench in 1739, ** was that a/eme- 
«ofe, if she has a freehold," in a county (as it seems) ** may vote for 
members of Parliament," and that w(»men when sole had a power 
to vote. * * * In Lady Packington's case, (she) returns to Par- 
liament ; that the sheriff madea precept to her, as lady of the manor, 
to return two members to Parliament. ♦ ♦ ♦ In the case of 
Holrv« Lyle it is determined that a /emc-«ofe freeholder, in coun- 
ties, may claim a voice for Parliament men, but, if married, her 
husband must vote for her. * * * j only mention what I found 
in a manuscript by the famous Hakewell. 

Ch. J. Coverture then incapacitated a women from voting ? 

Mr. R. No, your honor ; the right to vote attached to 
the freehold, and by the old law that by marriage vested in 
the husband'. 

In the case of Olive vs, Ingram, 7th Mod. Reps., already 
recited by the author, it was urged that the rights of woman 
suffrage was lost by nonuser^ which is thus disposed of. I 
quote from page 97 : 

The same cannot be said of the learned Soliciter General's objec- 
tion of nonuser, •* As their claim," he argued, ** Is at common 
law, and usage is the only evidence of right at common law, they 
ought to show it, or else non user shall be evidence of a waiver of 
the right, ii they ever had any." The reply was conclusive enough. 
'* There was a ditrerence between being exempted and being inca- 
pacitated " liut there was another and a not less conclusive reply. 
The franchise was a public, not a private right— omnis libertas regia 
eat, et ad coronam pertinei — [every liberty is royal and per- 
tinent to the crown] — and of such there can be no waiver, foi^ 
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the right implies a duty, and the duty is co- equal and co-extensive 
with the rigot. 

The author quotes from Chief Justice Lee in Olive t?5. 
Ingram, where he comments upon some very interesting case?. 
Pages 100 and 101 : 

In the case of Holt vs. Lyle it is determined that a feme-sole free- 
holder may claim a voice for Parliament, but, if married, her hus- 
band musf vote for her. ♦ * * I would not be understood 
to declare it to be my opinion that women may vote for members of 
Parliament. I only mention what I found in a manuscript by the 
famous Hakewell, but give no opinion at present, because I would 
further consider of this matter. 

• 

. On the final argument he did declare that women could 
vote for Parliament men, as we shall see : 

• 

To the same effect were the opinions of some of the other mem- 
bers of the court. 

Page, J. **I am of the same opinion as to the principal case. 
But I see no disability in a woman from voting for Parliament men. 
* * The votes are good votes, and she is capable of the office." 

Probyn, J. ** Ta'j best rule seems to be that tney who pay have 
a right to nominate whom they will pay to. * * An excuse 

from acting, &c., is different from an in capacitor of doing so. The 
case of Holt vs. Lyle, mentioned by my Lord Chief Justice, is a very 
strong case. They who pay ought to choose whom they will pay." 

The only adverse dictum that can be found is this from 
Lord Coke. Coke's 4 Inst., f. 6 a : 

And in many cases multitudes are bound by acts of Parliament 
which are not parties to the elections of knights, citizens, and bur- 
gesses. As all they that have no freehold, or have freehold in 
antient demesne, and all women having freehold or no freehold, and 
men within the age of twenty- one years, Ac 

Upon which, in connection with the authorities, Mr. Ans- 
tey remarks. Page 103 : 

It is at least certain that, in the face of these authorities, the 
dictum in question is quite unreliable as an exposition of the law 
relating to the suffrage of females, which must, therefore, be looked 
for elsewhere. The principles of that law, it is submitted, will be 
found in the cases of Coates vs, Lyle, Holt vs. Lyle, Olive vs. Ingram, 
and the King v«.*Stubbs. It is unnecessary, to add that all these 
cases were decided under the strict rules for construction of statutes, 
as they were before Lord Romilly's act enlarged them. 

I now ask your attention to the case of Jane Allen, whicli 
came before Mr. Anstey, in the Revising Court, a tribunal 



created by tlie parliamentary elector's trial bill of 1868, 
and wliicli sits to revise the registration of voters, under the 
act of 1867, and from whom appeals lie to the court of com- 
mon pleas. The case came up in 1868, and was fully and 
ably argued, and the Revising Barrister went luminously over 
the whole ground in an exhaustive opinion when he ren- 
dered judgment. I find the case in the Eng. Law Mag. and 
Law Rev. for 1868, at p. 121 : 

In re Jane AUen^ (Parish of St. OUeB-in-the- Fields.) tSeptember 

23d, 1868. 

This was a claim to be entered on the St. Giles' list of occupiers for 
the borough, under the ** Representation of the People Act, 1867," 
8. 3 J the claimant's name, in common with those of all female oc- 
cupiers, having been omitted by the overseers. 

• 

Page 126, the Revising Barrister says : 

And as to what han been said of their being no such adjudged 
cases, I must say that it is perfectly clear that not, perhaps, in either 
of the cases quoted by M. 8haeu, (for the claimant,) but in those of 
Catherine vs. feurrey, Coates vs. Lyle, and Holt vs. Lyle, three cases 
of somewhat greater antiquity, the right of women freeholders was 
allowed by the courts. These three eases were decided by the 
Judges in the rei^n of James I. Although no printed report of 
them exists, I find that in the case cited by Mr. Shaen, of Olive vs. 
Ingram, they were repeatedly cited by the Lord Chief Justice of 
the King's Bench in the course of four great arguments, (for there 
were no less than four, three further arguments in succession hav- 
ing been required by the court after the first was finished,) in that 
case of Olive vs. Ingram, (7 Mod., 264) ; that neither the accuracy 
of the citation nor the authority of the learned Mr. Haliewell, in 
whose manuscripts the reports were found by Lord Chief Justice 
Lee, was questioned at the bar or on the bench, and that the great- 
est respect was manifested by the whole court for those precedents. 
Their importance is all the greater when we consider what the mat- 
ter was upon which King James' judges, sitting in Westminster 
Hall, had to decide. It was not simply the case of a mere occupier, 
inhabitant, or " scot and lot" voter. Therefore the question did not 
turn upon the purport of a special custom, or of a charter, or of a local 
act of rarliameut, or even of the common right in this or that bor- 
ough. But it was that very matter and question which has been 
mooted in the dictum of Lord Coke, the freeholder's franchise in 
the shire; and upon that the decision in each case expressly was 
that tL/eme-sole shall vote if she hath a freehold, and that if she be 
not a /eme-80^6 but & feme-coverte having freehold, then her hus- 
band, during her coverture, shall vote in her right. 

These, then, are so many express decisions which at once displace 
Lork Coke's unsupported assertion, and declare tiie law so as to 
constrain my Judgment. Now these three cases — Catherine vs, 
Surrey, Holt vs. Lyle, and Coates vs. Lyle^must have been decided 
within a very few years after Lord Coke's **4th Institute" was 
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written in the reign of James I., and some years before it was pub- 
lished, and yet no reference to them is made in anv one of the edi- 
tions of the ** 4tli Institute.'' Nor is this all. It is sometimes said, 
when reference is made to precedents of that kind, that they have 
never been approved by the bar. But that cannot be said of these. 
Haliewell, the contemporary of Lord Coke, and one of the greatest 
of all parliamentary lawyers then living— for even selden and 
Glanvil were not greater than Hake well— left behind him the 
manuscript to which I have already referred, and which contained 
his own comments upon these three cases. Sir William Lee, G. J., 
in his judgment in the case of Olive vs. Ingram, expressly says that 
he had perused them, and that they contained the expression of 
HakewelVs own entire approval of the principles upon which they 
decided, and of the results deduced. 

And on page 129 : • 

It is said, however, that there has been no practice shown in con- 
formity with the claim, [woman suflVage.J If that were so, it 
would be no answer. Capacity is imprescriptible, and qualifica- 
tion, which is too often confounded with capacity, has been deter- 
mined, by the best authorities, to be not aneeted by laches or non" 
usevy either in respect to the person or the constituency. But the 
matter does not rest here. It is true that this Question of this claim 
of the female to a vote was not raised in any of the revision courts, 
first established in 1832, until a few days ago. It is also true that 
the right itself has not been openly ass* rted in any court of law for 
upwards of a century. It is even true that no cases calling for a 
direct decision of the point, and the last cases seem to have been the 
two to which I have alluded, have been submitted to any court 
since the three cases of Coates vs. Lyle, and Colt vs. Lyle, and Cathe- 
rine V8, Surrey, which were decided in the reign of James I. But, 
it must be remembered, what difiiculties the House of Commons 
had, in the meantime, created ; what obstructions they had, in the 
meantime, ofiered to the lawful action of the courts and the rights 
of the suitors. That the feeling of the House was become hostile 
there was no doubt, (although to this hour no resolution has been 
passed against the female claim.) In the meantime, however, the 
liouse did pass the famous resolutions of the 20th January, 170d-4, 
whereby, in efiect, all suitors soever for the fianchise, were, under 
heavy pains and penalties, commanded to withdraw their claims 
from tne cognizances of all tribunals but that of the House itself. 
These resolutions, howsoever, much against law, have been repeat- 
edly acted u( on by the House, and they were treated by the Hout^eas 
being in force so recently as a few days before the close of the last 
session of Parliament. 

These resolutions, or standing orders, for such they must now be 
considered to have been, were so comprehensive in their prohibi- 
tions, and so formidable in their comniinatory clauses, that I can- 
not wonder at the disuse into which not only this question, but all 
questions of the Jurisdiction of the cour*s of law over the franchise, 
and matters relating thereunto, had fallen, at the time when the 
act of the Queen for making the Court of Common Pleas a Court of 
Ap|)eal from the lievision Courts received the r yal assent. The 
case of Ashley vs. White was decided first in the Court of Queen's 
Bench, by Lord Holt and his brethren, and afterwards, in error, by 
the House of Lords, and it was for the express purpose of prevent- 
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ing suit of that kind from coming before the courts of this country 
in future, that the resolutions in question became the standing 
orders of the House of Commons. 

It was thereby declared, in effect, that any suitor, his counsel, his 
attorney or agent, who should presume to bring before any court of 
law or any other jurisdiction, except the House of Commons alone, 
any claim whatever to the franchise, should be deemed guilty of a 
high crime and misdemeanor against the privileges of that House of 
Parliament, and should be dealt with as an offender against the 
same. These standing orders have never to this day been formally 
rescinded, and there were, during one of the last discust^ions on the 
'• Parliamentary Electors' Trial Hill, 1868," not only relied upon by 
the gentleman of the long robe who opposed the bill, but were made 
the subject of a formal notice of motion on his part in order to pre- 
vent the passing of that bill, on the ground that once passed it would 
effect a constructive but total repeal of these orders. The bill, how- 
ever, passed into a law. 80 that, in point of fact, it was not until 
August, 18G8, and after an interval of 170 years that the lieges of this 
land have been in a condition fairly to bring to issue before any 
court of justice this or any other question of the franchise, except 
by permission of the House of Commons. I am, therefore, of opinion 
that one can found no argument whatever upon the nonitser of any 
claim or right of franchise during the eighteenth and nineteenth 
centuries, whilst I have before me those highly comminatory 
standing orders or resolutions, declaring that, however illegal the 
interference might be, the House would interfere in any case in 
which an attempt might be made to seek the deliberate judgment 
of any of the courts of law upon any claim or right of franchise, and 
that every such attempt should be met immediately, summarily, and 
sorely to the disadvantage of the claimant. I think, on the contrary, 
that a nonuser of that Kind exactly comes within the description, 
which the clear mind of Lord Camden, the chief justice of the com- 
mon pleas, perceived in the famous case of Entiek vs. I'arrington, 
where a similar long course of nonuser having been relied upon as 
an argument in favor of what has ever since been deemed the illegal 
practice of general warrants. 1 hat great judge said that he saw 
nothing in such a nonuser slb that, beyond ** a submission of the weak 
to power and to the terror of punishment," that it would be strange 
doctrine to assert that to be universal law which a few had been 
afraid to dispute, and that as no object iou was taken upon the re- 
turns and the matter had passed suo-siltntiOy the precedents against 
the claim were of no weight. Hut now tliat the Parliamentary elec- 
tors' trial act, 1868, has been fully voted by the House of Commons 
itself and passed into a law, there is put a stop to the long interfer- 
ence on the part of that House with the course of justice. And it is 
under these altered circumstances that the matter of the particular 
claim now before me comes for the first time, for two centuries, to be 
dealt with as a matter of law and in a court of law. 

On page 132, he continues : 

In the meantime and dealing with the case according to my own 
opinion of what the law is, I hold, in the first place, that this inca- 
pacity of mere sex, as it is called, did not exist at common law in 
any constituency; and (on the authority of the cases cited already 
of Catherine vs. Surrey, Holt vs. Lyle, and Coates vs. Lyle, which 
show that there is in counties no such incapacity even as to the 



freehold franchise, even under the acts passed before 1832, greatly 
narrowing the basis of that suffrage there,) that, d fortiori^ there 
Mas no such incapacity in boroughs of the common right at least, 
and also of many, perhaps all, of those by custom alto, as appears 
by the valuable records preserved from the time of the Conquest 
down to our own time, Including the Damesday and the Doom 
Books of the various boroughs. >or I find that (although in some 
boroughs, a later charter or special act of Parliament was to the 
contrary,) where the common right obtained, the woman burgess 
took her place, and her name was inscribed on the burgess roll with 
the male Durgesses, enjoying the same rights and liable to the same 
heavy duties, such as watch and ward, scot and lot, and tl^e like, as 
the burgesses of the male sex. Curiously enough, I see that it has 
been objected to the right of female suffrage within the last few 
days, that there is this analogy between the right of franchise and 
the liability to watch and ward. It is because that analogy exists, 
that 1 think that the claim of franchise must surely prevail, it 
being clear that, under the common law, a woman wus liable to the 
former bun hen, as she is still liable to serve as a constable, as an 
overseer of the poor, and the. like offices, and, therefore, was right- 
fully put upon the 'burgess roll, and voted in the borough court 
eq[ually with the male burgess. 

But the matter does not rest there. The Rolls of Parliament, 
which end with the reign of Queen Mary, certainly contain no 
notice of the right of women to vote at common law, because they 
contain no entries relating to the right of suffrage at all, and I, 
therefore, pass them by. But I make this observation upon 
them, that they do contain not un frequent notices of the presence 
of women in Parliament itself. But the returns to the parliamen- 
tary writs of the period are more to the purpose. Take, for instance, 
those relating to the county of York, collected by Prynne for quite 
another purpose than the present. He had to show that the lords 
audesquiresof that great county, and not the freeholders at large, had 
for the long period of time, which began with the reign of Henry 
the IVth and ended with that of Edward the IVth, alone returned 
the knights of that shire to Parliament, and among those lords and 
esquires not a few clearly appear to have been of the female sex. 
But now I pass to the period of the Journal. 

It was said by Mr.Bennett , [whoargued against woman's suffrage,] 
that if a single instance could be shown in which a woman had 
voted, and not simply claimed the right to vote, then cadit questio. 
But two such cases, Lady Packington's case and Mrs. Copley's 
case, were admitted by Mr. Bennett himself. I do not think that 
he explained aw*ay the effect of that admission. It was certainly 
not, as a mere returning olhcer, that either of those ladies signed 
and returned the indenture, it was as a person having, or claiming 
to have, the sole property in the soil of tne whole of the populous 
borough of Aylesbury, that Lady Packington made her return ; and 
during two or three generations the Packington family had, or had 
claimed to have, precisely that right. 

Further on, p. 134 : 

There is not a single decision of a court of law, nor of the High 
Court of Parliament, nor of either of the two houses composing 
the high court, which, in any way, denied, or prejudicially affected 
the use by females of the conunon-law right of voting at elections, 
whether for counties or for boroughs, always excepting the case of 
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freeholders being in a state of coverture. With regard to cover- 
ture, it appears to be not generally known, that in the verv case 
which was quoted by Mr. Bhaen. that of Olive vs, Ingram, ft was 
expressly determined that, where nothing appears on the face of a 
woman's claim to chow whether she is corer^ or sole, the court must 
assume that she is sole and not covert. I f'hall have, therefore, in 
all cases, where the claimant is not described or uroved to he a mar- 
ried woman, to assume, as the court there did, tnat she is sole and 
not covert. 

On page 185 : 

I have mentioned the authority of the courts, the authority of 
Parliament, and the authority of the Commons' Committee of Privi- 
leges. I^ow, a common error appears to prevail that the House of 
Commons have declared the incapacity of women bv resolution. 
They have never done so. Thev have threatened to clo so, as ap- 
peared in one of the cases alluded to by Mr. Bhaen, thrt of Mrs. 
jNewdigate, where, 1 mav add, Lord Coke in person suggested the 
objection, but that was all. 

Pursuant to this opinion, the court gave judgment, order- 
ing the name of Jane Allen and a numher of other women 
to be placed on the roll of voters ; and from this decision an 
appeal was taken to the court of common pleas, which has 
not yet, so far as I can learn, decided the case. 

The case of Olive vs, Ingram, in King's Bench, decided in 
in the twelfth of George 11, (7th Mod. Reps., 262,) which we 
have here, has been already brought to the notice of the 
oourt 

It was a case made up to try the right to the office of sex- 
ton in the parish of St. Botolph. Upon an election, the 
plaintift* and Sarah Bly were rival candidates. Sarah was 
declared elected, she having received forty votes from women. 

Two questions were made and four times solemnly argued. 
"Was a woman eligible to the office of sexton 1 Were women 
competent votere for that office ? And both were decided in 
favor of woman. 

Thus, may it please the court, have I, with the help of 
these books, brought fully to aid your judgment the 
luminous researches of Mr. Anstey ; and it is made broad 
and clear that the right of woman to the elective fran- 
chise was one of the best acknowledged and clearest of com- 
mon-law rights; and that in the whole circle of English 
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authority the ghost of a dictum can alone be raised to ques- 
tion it So that if the force of its language compels you to 
construe the Fourteenth Amendment as authorizing woman 
to vote, you will have the satisfaction of knowing that it but 
restores her to her old common-law right in the persons of 
her American daughters. 

III. 

I am now to deal directly with the amendments, and first 
with the 14th: ' 

First. 

* 

The first clause of section 1st of the Fourteenth Amend- 
ment I now read : 

Section 1. All persons born or naturalized in the United States, 
and subject to tbe jurisdiction thereof, are citizens of the United 
States, and of the State wherein they reside. No State shall make 
or enforce any law which shall abridge the privileges or immunities 
of citizens of the United States. 

Until this was promulgated there was no absolute standard 
or rule of citizenship in the United States. Each State made 
a rule for itself, and its rule was not always clearly expressed, 
as you will see by these constitutions. Some of them say that 
the male citizens of the State, being inhabitants, &c., shall 
vote, yet do not declare in what citizenship shall consist. 
Others, that citizens of the United States, &c., shall vote, 
while no person was a citizen of the United States except as 
he had become a citizen of a State. Many States permittcKl 
aliens, on a short residence, to vote, without naturalization, 
and they, in that indirect way, became citizens of such State, 
and hence of the United States. 

This amendment puts an end to doubt and cavil, and 
broadly declares that all persons born or naturalized in the 
United States, and subject to the jurisdiction thereof, are 
citizens of the United States and of the State wherein they 
reside, <fi:c. And yet this language, so solemn and imposing, 
was not employed for the mere purpose of announcing a com« 



paratively nnimportant rule, to correct a mere confusion of 
words which worked no grave harm, as is contended for. 

AVe know 3xnctly what was the real wrong and injustice 
intended to be cured by it. 

nistorically, wo Icnow that a great revolution had changed 
innumerable things— chattels — to persons. Had developed 
them, by a sort oi political Darwinism, from a simple to a 
more complex form ; and the purpose to work another 
change, produce a higher development from persons to citi- 
zens, from a natural person to an artificial political being, 
was intended to be accomplished by the formula just read. 
My learned friend on the other side is here to contend that, 
after all, this thing was not accomplished, and that these are 
meaningless words. And this is really the issue — does this 
langnagc mean and do anything? 

By an unwritten article of the American Constitution — 
for whoever looks to the written text will not find the 
whole of the Constitution — persons, no matter where born, 
or however unnatural they may be, are permitted to become 
domiciled, gain settlements, hold lands, bring suits, and ac- 
quire and enjoy every possible right, privilege, and immunity 
of native born persons. Nor has Congress, nor has any 
State, ever attempted, by law or ordinance, to discriminate 
against them, nor will either ever dare to do so, nor could 
or would such a law be enforced. The unwritten Constitu- 
tion, by the name of public policy, or without any name, 
would prevent it. The only possible things which a 
resideuf alien may not do, are, he cannot vote or hold office. 
There need be no mistake about this, and it can be reduced 
to an absolute certainty. Wliat, pray, does the resident alien 
acquire by the transmuting process of naturalization ? What 
is the sum total of his citizenship ? He acquires the right of 
suftrage, and the right to hold office, and no other thing 
under the heavens and the Star Spangled Banner. Does he 
acquire these rights by virtue of any word or special provi- 
sion of our naturalization laws, which annexes suftrage to 
naturalization as its special perquisite ? Not a word of it 



Nor is there a word in any act of Congress or law of a State 
that confers suftrage upon the naturalized American as a 
thing incid<^nt to or consequent upon his act of naturalization. . 
He thereby becomes a citizen, and takes up and enjoys its 
peculiar and distinguishing right. He gets naturalized for 
that and for no other purpose. Naturalization confers suf- 
frage then, because suftrage is a property of citizenship. 

This first section is not a meaningless, empty, powerless, 
dishonoring sham. It was the solemn exercise of the in- 
herent reserved power of the people, and in it, and by it, 
with a word, they change persons to citizens. They invest 
the natural person with the political oifice and power of citi- 
zenship, and place its sword and buckler in his hands. He 
has become a corporator; is invested with the freedom of the 
city. He is a citizen, and hence a just owner of the political 
power. 

This proj)erty of citizenship is the declaration of all history. 
The citizen of Athens, of all of the Grecian States, possessed a 
share of the political power, as did the citizen of Rome, when 
Greece and Rome were free. 

This was the rule of the Middle Ages, and of the munici- 
palities of Europe since. It is the unbroken usage of our own 
country, as we know, under jour naturalization laws, and 
accords with the American idea. 

Let me call your attention to the books upon thia 
matter. This word citizen has been often defined, and let us 
see what our common sources of definition say of it And 
first, however, I will read fSrom VattePs Laws of Nations, 
Book 1st, c. 19, 101 : 

The citizens are tlie members of the civil socletv ; bound to this 
society by certain duties, and, subject to its authority, thev equallv 
participate in its advantages. The natives, or natural born citi- 
zens, are those born in the coantry of parents who are citizens. As 
the society cannot exist and perpetuate itself otherwise than by the 
children of the citizens, those children naturally follow the condi- 
tion of their fathers, and succeed to all their rights. The society is 
supposed desire this, in consequence of what it owes to its own pre* 
servation ; and it is presumed, as matter of course, that each citizen, 
on entering into society, reserves to his children tne right of beoom- 
InK members of it. ******* 

The inhabitants, as distinguished from citizens, are foreigners. 
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who are permitted to settle and stay in the country. Bound to the 
society by tlieir residence, tliey are subject to the laws of thd State 
while they reside in it ; and they are obliged to defend it, because 
it grants them protection, though they do not participate in all the 
rights of citizens. They enjoy only the advantages which the law 
or custom gives them. The perpetual inhabitants are those who 
have received the right of perpetual residence. These are a kind of 
citizens of an inferior order, and are united to the society without 
participating in all its advantages. Their children follow the con- 
dition of their fathers * and, as the State has given to these the 
rights of perpetual residence, their right passes to their posterity. 

A nation, or the sovereign who represents it, may grant to a 
foreigner the quality of citizen, by admitting him into the body of 
the political society. This is called naturalization. There are some 
States in which the sovereign cannot grant to a foreigner all the 
rights of citizens. For example, that of holding public offices ; 
and, where, consequently, he has the power of granting only an 
ipiperfect naturalization. 

I read that for the purpose of showng that, among the 
qualities of citizenship is the right of holding public office, 
and that the citizen is he who is entitled to the highest and full- 
est and completest measure of the political rights, and sub- 
jected to the political disabilities of a given political society. 

From other sources we bave these : 

The essential properties of Athenian citizenship consisted In the 
share possessed by everv citizen in the Legislature, in the election 
of mav:istrates, and in the courts of justice. (See Smith's Diction- 
ary of Greek Antiquities, p. 289.) 

The possession of the Jua suffragii^ at least, if not also of the juB 
honorum^ is the principle whicd governsat this day in defining citi- 
zenship in the countries deriving their Jurisprudence from the civil 
law. (Wheaton's International Law, p. 982 ) 

The Dutch publicist, Thorbecke, Bays : 

What constitutes the distinctive character of our epoch Is the de- 
velopment of the right of citizenship. In its most extended as well 
as its most restricted sense, it includes a great many properties. 

The right of citizenship is the right of voting in the government 
of the local, provincial, or national community of which one is a 
member. In this last sense the right of citizenship signifies a par- 
ticipation in the right of voting in the general government as mem- 
ber of the State. (Rev. A Fr. £tr., torn, v, p. 883.) 

A writer, Richard Grant White, says : 

That a ciUzen is a person who has certain political rights, and the 
word is properly used only to imply or suggest the possession of 
those rights. (WordA and their Uses, p. 100.) 

» 

Webster: 

'* Citizen— a person," [in the United States,] for he inserts in 
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brackets the exprowive '« U. 8," to indicate what be means — ''na- 
tive or naturalised, who bat tbe nrlvilege of voting for public offl* 
cem, and who u qualified to fill otHcea in tbe gift ol tbe people.*' 

• 

Worcester: 

Citizen— an inhabitant of a republic who enjoys the rights of a 
citi/.en or freeman, and who has a right to vote n>r public offioera, as 
a citizen of the United 8Utea. 

■ 

Turn to Bouvier'a Law Dictionary; he aays: 

A Citizen is one who, under the Constitution and laws of the 
United states, has a right to vote for Renrescntatives in Congress 
and other public ottlces, and who is aualificd to 1111 offices in Uie 
gift of the i)eople. (4th ed., vol. 1, p. 2&h) 

The latest writer aays: 

The exercise of the right of Hulfrage in a State baa been said to 
be coucluttive of the subject— (Citlzeusiiip,) 1st Abbott,) U. 8. Prao., 
211.) 

I turn from dictionaries to the Supreme Court of the 
United States, and read from Scott t?^. Sandford, " the Dred 
Scott case," 19 Howard, 

I perceive a smile, your honors, at my citing this case; 
Well, whatever I may think of some of the law of that case, 
as a Eadical, I highly approve of its definitions, especially 
of the word citizen. 

I quote from the Chief Justice, on p. 404 : 

The words *' people of the United States" and "citizens*' are synon- 
ymous terms, and mean the same tbiutr ; they l>oth describe the 
political body, who, according to our republican institutions, form 
the sovereignty, and who hold the power, and conduct the Gk>vem- 
ment through their representatives. They are what we familiarly 
call the sovereign people, and every citizen is one of this people, and 
a constituent member of this sovereignty. 

And this from Mr. Justice Daniels, p. 476 : 

For who it may be asked is a citizen ? What do the character and 
status of citizens import? Without fear of contradiction, it does 
not import the condition of being private property, the subject of 
individual power and ownership. Upon the principle of etymology 
alone, the term citizen, as derived from civitcu^ conveys the idea of 
connection or identification with the iState or Government, and a 

garticipation in its functions. But, beyond this, there is not, it is 
elieved, to be found in the theories of writers on government, or 
in any actual experiment heretofore tried, an exposition of the term 
citizen which has not been understood as conferring the actual pos- 
session and enjoyment, or the perfect right of acquisition and en- 
Joynient, of an entire equality of privileges, civil and poUUoali 
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What a pity Judge Daniels had not been as accurate in 
his law as happy in his definitions. 

I quote from the dissenting opinion of Justice Curtis, on 
p. 681: 

Though I do not think the enjoyment of the elective franchise 
essential to citizenship, there can be no doubt it is one of the 
chiefest attributes of citizenship under the American constitution ; 
and the just and constitutional possession of this right is decisive 
evidence of citizenship. 

I give you this from the first, and, with one exception, the 
greatest of the Chief Justices. In Chisholm vs. Georgia, 
John Jay said : 

At the Revolution the sovereignly devolved on the people, and 
they are truly the sovtreignfii of llie country, but they aie bovereigns 
without subjects, (unless the Alricau slaves may be so called,) and 
bave none to govern but themselves. Ihe citizens ol America are 
equal as fellow-citizens, and joint tenants of the sovereignty. (2 
Dall.,470.) 

Mr. Attorney General Wirt, in his analysis of what goes 
to make up citizenship, expressly includes the elective fran- 
chise. (1st Opinions Atty. Gens., p. 508.) 

The supreme court of Kentucky said: 

No one can, therefore, in the correct sense of the term, be a citi- 
zen of a State who is not entitled upon the terms prescribed by the 
institutions of the iState to all the rights and privileges conferred by 
these institutions upon the highest class of society. (1st Little Bep., 
p. 383.) 

And in Georgia the supreme court held this language : 

Free persons of color have never been recognized as citizens of 
Georgia ; they are not entitled to bear arms, vote for members of the 
Legislature, or hold any civil otHce; they have no political rights, 
but have personal rights, one of which is personal liberty. (Cooper 
V8. The Mayor, &c., 4 Ga., 72.) 

Now, I need not be told that in none of these cases was the 
question made and decided, whether the right of suftrage was 
a right of citizenship, and that all this is but an impotent 
mass of.ohiier dictay and not authority. When such a mass 
of exposition (call it obiter^ if you will) is accumulated from 
such a variety of independent sources, and such sources, no 
court will be found to disregard it. Indeed, the reasons that 
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have compelled these learned courts and judges to so pro- 
nounce, and which enter into the definitions of the lexico- 
graphers, which gleam from the pages of political writers 
and historians, will constrain everj court to pronounce the 
same. ^ 

To the contra is. a case in Pennsylvania, the opinion of 
Attorney General Bates, and that of Judge Paschal, in his 
admirable Notes to the Constitution, and for whose learning 
I have the highest respect. 

This, then, is the all but universal use of the word citizen 
in all time. It means a person with the right of suffrage. 
And in this sense, and in no other, was it used in this sec- 
tion. 

Justice Wylie. Mr. Riddle, the Supreme Court has 
decided that women were so far citizens that they could 
bring a suit in the circuit court 

Mr. Riddle. I am aware of that, under the second section 
of the third article, which uses the word citizen as some- 
what the equivalent of inhabitant, for judicial purposes, 
although that distinguishes between foreign citizens and 
subjects. That was before the great change of all persons 
into citizens. 

I now ask your attention to other significant declara- 
tions of this section, which place the meaning of the word 
" citizens " beyond cavil. 

No State shall make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United States. » 

The Chief Justice, (Cartter.) What do you do with the 
qualification that follows, in the second section ? 

Mr. Riddle. I will deal with that second section in due 
time. I know that a very distinguished lawyer, (Mr. Car* 
penter,) for whom I have the highest respect, finds in that 
section an unanswerable argument against my construction 
of the first. With all respect, I think it will be found that 
the language of the second section coincides and strengthens, 
if strength can be added, our construction of the clause 
already discussed. 

4w .\ 
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It must be claimed by those who maintain that citizens 
merely as such, cannot vote, that the right of suffrage is 
neither a political privilege or immunity. Pray, then, uuder 
what head of political rights does it constitutionally fall ? 

I am reminded, that in the so-called fatal second section, 
as also in the Fifteenth Amendment, that it is ranked as a 
right, and not as a pri^'ilege or immunity. It is spoken of 
as a right, as a right of the ciVzciiy purely and simply a dii- 
zen right; and thus the Constitution itself defines the citizen 
as a person who has the right to vote — and I might well rest 
the argument here. I am anticipating. I go back to privi- 
leges and immunities. 

They occur in the Constitution before, and were copied i }' 

into it from the old Articles of Confederation, and whatever 
they were supposed to cover; whatever they do surround, has 
always b^en held of the highest and most exalted esteem, 
until, on their third promulgation, it is solemnly declared 
that they shall forever remain out of the reach of the abridg- 
ing hand of the States, thus marking that they must be the 
highest and dearest of the possessions of the citizen. They 
undoubtedly cover and fence around all his rights, privileges, 
and franchises, and that none can be found falling outside, 
and, last of all, the right of suffrage, which crowns a citizen 
as one of " the sovereign people " of Judge Taney and John 
Jay. 

These words, as they stand in the second section of the 
Fourth Article, have received abundant judicial construction, 
{obiter^ as our opponent would say,) a construction never ques- 
tioned until a woman claimed her rights. 

In Corfield vs. Coryell, 4th Wash. C. C. Rep., p. 380, Jus- 
tice Wasliington, of the old Supreme Court, said : 

The inquiry is what are tlie privileges and immunities of citizens 
in the several States? We feel no hesitation in confining tliese 
expressions to those privllejjrcs and immunities, which are, in tlieir 
nature, fundamental ; whicli belong of right to the citizens of all 
free governments, and which have at all times been enjoyed by the 
citizens of the several States which compose this Union from the 
time of their becoming free, independent, and sovereign. 

The court then proceded to enumerate a schedule of rights, 
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and says, " to which may \ye added the elective franchise as 
regulated and estahlished hy the laws and constitution of the 
State in which it is to be exercised." 

And the great Chancellor Kent, quoting this case, thus 
approvingly incorporates its very language into his text, 
where it stands unchallenged, unquestioned, and uncontra- 
dicted : 

It was declared in Corfield v$, Coryell, that the privileges and im- 
munities coucedeii by the ConHtitiition of the United States to citi- 
zens in the several States, were to be confined to those which were, 
in their nature fundamental, and belonged of ri^ht to the citizens 
of all fret* governments. Such are the rights of protection of life 
and liberty, and to acquire and enjov proi)erty, and to pay no higher 
impositions than other citizens, and to pass through or reside in the 
State at pleasure, and to enjoy the elective franchise according 
to the regulations of the law of the State. (2 Kent Com., p. 71.) 

It is thus seen that these, two of the most eminent of our 
jurists, place the elective franchise under the heads of 
** pri\dleges or immunities." 

Justice Wylie. You don't mean to say that a citizen of 
New Jersey could vote in Pennsylvania?^ 

Mr. Riddle. No, sir ; but he has the right of voting in 
Pennsylvania upon the same terms that her own citizens 
can — residence, &c. 

Chief Justice. He becomes a citizen of Pennsylvania. 

Mr. Riddle. He can become such. 

Justice Wylie. Then he has not the same right 

Mr. Riddle. lie has the power to acquire the same right,* 
and Pennsylvania cannot, under the Constitution, prevent it; 
no State can, by law, prevent the citizen of any State from 
acquiring citizenship in it, and without naturalization. 

Justice Wylie. A citizen of one State, removing to another, 
must comply with the law of his new domicil, requiring reri- 
dence, &c. 

Mr. Riddle. Undoubtedly. 

Justice Wyue. The State can prescribe residence as a con- 
dition of voting ; but can't the man, before he votes, bring 
a suit as a citizen of the State f 

Mr. Riddle. As soon as domiciled, undoubtedly. 
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Justice Wylie. Theu "citizen" does not, necessarily, im- 
ply the right to vote. 

Mr. Kiddle. A citizen, or a man with the right to vote, 
may, undoubtedly, undergo a suspension of that right — when 
absent from his domicil — or when he has lost it, and before 
he has acquired a new one. But there is in him the power 
to resume this suspended right — or to re-acquipe it, and this 
cannot be taken from him. Tlie supreme court of Massachu- 
setts passed upon these " privileges or immunities," in Abbot 
vs. Bailey, (6 IMck, 92,) the court said : 

**The privileges and immunities'' secured to the people of each 
State, in every other State, can be applied only to the case of a re- 
moval from one State into another. By sucli removal they become 
citizens of the adopted State without naturalization, and have a 
right to sue and be sued as citizens ; and yet this privilege is quali- 
fied and not absolute, for they cannot enjoy the right of suffhige or 
eligibility to office without such term of residence as shall be pre* 
scribed by the coustitutiou and laws of the State into which tney 
shall remove. 

This fully sustains Washington and Kent, and solves the 
question of Mr. Justice Wylie. Citizenship carries the right 
of suftrage, and when the citizen removes to another State 
he can re-acquire the suspended right, as a privilege of 
citizenship. 

It is thus, then, with the completest knowledge of this 
use of this phrase, "privileges or immunities," and that it 
was never used in any other sense ; the people use it in this 
first section of the Fourteenth Amendment, and with no 
intimation that it means other or less than these learned 
jurists have thus declared. 

As used in this section, these words have been passed 
upon by one of the ablest of the justices of the present 
Supreme Court, who declares that they are broader, strike 
deeper, and reach further than when used before. 

In the case of the Live Stock Dealers et al. vs. The 
Crescent City Live Stock Company, in the circuit court of 
the United States, at New Orleans, Judge Bradley said of 
the Fourteenth Amendment : 
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It is possible that those who framed the article were not them'* 
selves aware of the far-reaching character of its terms. They may 
have had in mind but one particular phase of social and political 
wrong, which they desired to redress. Yet, if the amendment, as 
framed and expressed, does, in fact, bear a broader meaning, and 
does extend its protecting shield over those who were never thought 
of when it was conceived and put in form, and does reach such 
social evils which were never before prohibited by constitutional 
amendment, it is to be presumed that tlie American people, in giv- 
ing it their imprimatur, understood what they were doing, and 
meant to decree, what has, in fact, been done. 

It embraces much more. The '* privileges and immunities" 
secured by the original constitution were only such as each State 
gave to its own citizens. Each was prohibited from discriminating 
in favor of its own citizens, and against the citizens of other States. 

But the 14th amendment prohibits any State from abridging the 
:'i privileges or immunities of the citizens of the United States, whether 

Its own citizens or any others. It not merely rec^uires equality of 
* privileges, but it demands that the privileges and immunities of idl 
citizens shall be absolutely unabridged, unimpaired. — (1st Abbott, 
U. S. Rep., 397.) 



Thus stands the argument. All persons born or natural- 
ized in the United States, and its subjects, are citizens of the 
United States, and the States where they reside. 

We know that the intent was to transmute certain persons 
into citizens, and we find that proper language, in its usual 
acceptation, was used for that purpose; and we find further, 
that all the privileges and immunities of citizens are made 
inviolable. The section vests valuable rights and then se- 
cures them— the most valuable of which is this right of suf- 
frage. 

These plaintifts are a part of these ** all persons.'' They 
were born in the United States, and have, all their lives, been 
subject to its jurisdiction, and hence they must have received, 
and are entitled to exercise, the elective franchise. 

It has been said, and the Chief Justice has reminded me, 
I that we know as matter of fact that women were not at all 

in the minds of the framers and adopters of this amendment ; 
and, therefore, can they be within its scope? , I refer you to 
Judge Bradley's decision, just quoted. I also quote from 
Mr. Anstey's Notes the following, with cases there cited, 
(p. 75:) 



It is undoubtedly the more modern doctrine, and It has been 
determined, both at law and In equity, of late, that what eithef 
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those who framed the bill, or who proposed the measure In Parlia* 
ment intended, is, for the purpose of construing the act, immate- 
rial ; for the words must speak for themselves. Tliat the courts can 
know notliing of the intention of the act, except from the. words 
in which it is expressed, and by the general rules of construction ; 
and more especially, that they cannot travel out of its language in 
search of any supposed intention, or into a history of its passage 
through Parliament; for '* of such facts, if capable of being ascer* 
tained, we,'' said Lord Denham, in one of tlie cases cited, '*are 
not permitted, judicially, to take notice." 

By Lord Lyndhurst, C, (overruling Lord Brougham's decision 
in the same case.) in Cameron v», Cameron, 2 M. and H, 291, 292; 
by Lord Langdale, in Lo^an vs, the Earl of Courtown, 13 Beav., 29, 
and by Lord Den man and the Court of Queen's Bench, in Regina 
V8. the Archbishop of York, 6 Jurist, 420: and in Regina V8. Capel, 
12 A. and £., 411. 

To these my associate may add the American authori- 
ties. To a modern la\\'yer authorities are needless on this 
point when he reflects for a moment. 

Second. 



I come now to the consideration of the second section of 
this amendment, to which your honors have referred me. I 
am well aware that this is supposed to be an impassable 
strait, where my argument must perish, and which, it w^as said, 
I prudently avoided when before the committee of the House. 
I believe I am not noted for attempting to huddle over a 
difficulty or to shy vaguely and wordily around one. 

The obstacles presented by this section have been most 
forcibly stated by Senator Carpenter in his letter to Mr. 
Tilton, and while the answer of the latter is most satisfactory, 
I am aware that this court may wish some other. 

Let us examine this matter for a moment, and see w^hether 
one of the inferior members of this Fourteenth Amendment 
does discrown and dishonor its head. 

The twenty-six first words declare an apportionment of rep- 
resentatives among the States which the abolition of slavery 
had rendered needless, for it is identical with the apportion- 
ment of the 3d clause of section 2d, articles Ist, and is thrown 
in here as introductory to what follows, which declares that, 
** when the right to vote is denied to any male inhabitants of 






a State, and citizens of the United States, being twenty-ond 
years of age, or in any way abridged, the basis of represen- 
tation therein shall be reduced in the proportion which the 
number of such male citizens shall bear to the whole number 
of male citizens, twenty-one years of age, in said State.** 

This provides a shifting basis of representation in an appre- 
hended contingency, from the whole number of persons to 
the whole number of male citizens permitted to vote. And 
it is alleged that in doing this, such words were used, and so 
used, as to clearly show that whatever is meant by the first 
section, it must, in connection with this, be so construed as 
to exclude the right to vote from the definition of the term 
** citizen,'' and to exclude it from the phrase ** privileges or 
immunities." That when it says, " when the right to vote 
is denied to a male citizen of the United States twenty-one 
years of age," or when his right to vote is in any way abridged, 
it is equal to a declaration of constitutional power on the part 
of the States to deny or abridge the right. And also show- 
ing that the right to vote is not embraced by the words privi- 
leges or immunities. Tliat, indeed, the whole subject of con- 
trol over suflrage is wholly \nth the States, as before. This 
construction and conclusion I utterly deny. 

I have shown, as broadly as was ever shown, both on prin- 
ciple and authority, and that not by ballancing probabilitiea 
and weighing authorities, for there is no other side, that the 
first section confers the suftrage, or, rather, removes all hin- 
drance to its exercise ; and it necessarily follows, that this 
second section must be construed in harmony with that. 
Indeed, the high authority already referred to (Mr. Carpen- 
ter) concedes that the first section, standing alone, does con- 
fer Buffirage. 

Does this second section recognize a constitutional right to 
control suftrage ? If so, in whom does it rest? "If the right 
to vote is denied or in any way abridged" — denied or abridged, 
by whom, pray? "By the States, ' answer our opponents. 
But it does not say, if denied or abridged by the States or a 
State, nor yet by whom or what, Look at this language 
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more closely. "If the right of the male citizen of the 
United States to vote is denied." See how it helps us to 
define the words ** citizens of the United States,** in the first 
section. It unequivocally recognizes that he has the right to 
vote. If the right of the citizen to vote is denied, his right to vote, 
and his right solely and purely because he is a citizen, and 
for no other reason under the heavens. And I am to be told, 
am I, that this American Constitution, which thus solemnly 
recognizes this right to vote, also recognizes the right to deny 
this right ? Think of this atrocious absurdity. This section 
declares this right for the sole purpose of providing for its 
denial — does it ? Look, also, at these words, " or in any way 
abridged.*' Using " abridged " in connection with the right 
of voting, just as it is used in connection with "privileges or 
immunities '* of the preceding section, thus demonstrating 
that the framers of this Amendment used " privileges or 
immunities '* as the equivalents of rights, meaning the same 
things. And will any man 6how% under American law, a 
shadow of difference? Privileges and immunities, which 
cover all rights, are made inviolable by the first section, and 
all States are prohibited from abridging any of them, while 
the second explicitly recognizes ample power to abridge the 
only one which controls all others and renders their security 
possible ! Can absurdity go further ? Or, are we to be told 
that there is a difference between privileges and rights, and 
that while the former are placed sacredly beyond harm, the 
latter are left without protection ? Whatever this language 
may mean, this sec1;ion i^ liable to no such vile comment as 
this. 

The matter and mischief palpably in the view of the framers 
of this section were, they desired that the colored males of full 
age of the rebel States should vote. They had declared that 
they were voters, for they had declared that they were citi- 
zens of the United States, clothed with all the " privileges 
and immunities " of citizenship; and further, in express words, 
that citizens of the United States had the right to vote, and 
yet they could plainly see that there was great danger that 
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they would not be permitted to vote, notwithstanding. The 
other citizens would, hinder their voting, would intimidate 
them, drive them away from the polls, and the State authorities 
might be unable or unwilling to enforce their rights, and it 
was thought at that time unsafe or inexpedient to declare 
that they should vote in direct terms, and they sought to bring 
it about indirectly ; and so they said if these colored citizens 
of the United States are not permitted to exercise their right 
of voting, if that right is denied or in any way abridged, no 
matter by whom or how, then the State that permits this in- 
justice shall sufter by a proportionate diminution of its repre- 
sentation in Congress. 

This language, addressed to the peoples of these States, 
was a pure threat, denouncing a penalty. "These colored 
males, twenty-one years of age, are citizens of the United 
States, just as are the rest of you, with the same right to vote ; 
deny or abridge that right, and take the consequence of di- 
minished representation.*' 

How can this be said to confer a constitutional right to 
deny or abridge the right to vote, of these colored citizens ? 

Under this rule many Southern districts could not have a 
representation at all. You say to a brawling bully, if you 
•prevent your neighbor from voting you shall not vote your- 
self. How can this confer upon him the legal right to drive 
his neighbor from the poll ? Can any man tell ? 

The law says to a man, if he steals a horse he shall go to 
the penitentiary. What a defence it would be to. hear him 
quote that law as conferring upon him the right to thus 
abridge another man s right of property. It might be con- 
stitutional as times go. 

But your honors, the peoples of these States did not heed 
the admonition of this section, or profit by its exortation, bat 
they went on denying and abridging the right of these citi- 
zens of the United States, as was their wont ; and, thereupon, 
the people of the United States, instead of enforcing the first 
section of this amendment, as would have been manly and 
direct, patched another amendment to the Constitution ; they 
6w 



arose and declared to these obstinate rebels, you shall stop 
denying and abridging the right of these colored citizens to 
vote and make an end of it, and if you don't Congress shall 
make you ; and they stopped it ' "** 

And thus this Fifteenth haa repealed, or made obsolete, that 
discreditable 2d section of the Fourteenth Amendment, and 
it is as if unwritten. No word of it has any effect, as was so 
forcibly shown by Mr. Tilton. 

Nowj I admit, as broadly and fully as words can express, 
that the framcrs, adopters, and promulgators of these amend- 
ments, man-like, went through it all and never thought of 
women. Kever thought that they were in existence-^ 
were persons, or human, even. It was the product of an un- 
spent, blind, revolutionary force ; as the blind forces of nature, 
under her laws, change the contiguratiou of a continent, una- 
ware of the mighty result. 

And so we have this first section, not a mere sounding 
sham, but a crowned principle of sovereign right, which this 
halting and belittleing second section, in its poor way, seeks, 
not to deny or abridge, but to guard and protect, and thus 
you find harmony between them. 

I am admonished by the lapse of time to pass through 
with what I must still say, and remit the argument to other 
hands, and to minds to whom this subject is fresher than it' 
is to me, who cannot give it the interest of a first dis- 
cussion. 

Third. 

Colored male citizens now vote constitutionally and right- 
fully, although the word " white" stands as before in most 
of the State constitutions ; and yet he votes in spite of it 
Some potent alembic has destroyed the f >rce of this word, 
although the text remains as of old. 

We are at once referred to the Fifteenth Amendment for 
a solution. That has conferred the power of voting upon 
them, and it \s superior to the State constitutions and 

statute, and executes itself, as is cUimed« 

. •*.■.' ...■■'... .^'- • . ' . • ■ ■ - 
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Now, I coiicode, your honors, that if the Fifteenth Amend- 
ment does confer sufiVage, or remove the exclusion so 
that colored citizens can vote ; if they have derived the 
franchise from that, then the argument is against me. Bat, 
if it does not confer it, then judgment must go for me. 

Let us read it : 

ARTICLE XV. 

Bkction 1. The right of citiiens of the United States to vote shall 
not be denied or abridged by the United btatesor by any State on 
account of race, color, or previous condition of servitude. 

Hkc. 2. The Congress sliall have power to enforce this article by 
appropriate legislation. (15 But., p. 816.) 

You see in a moment this docs not confer anything. It 
uses no words of grant or grace, apt or otherwise, nor does 
it profess to. It expressly recognizes, as an already existing 
fact, that the citizens of the United States have the right to 
vote. Tlie right which shall thus be respected is a right 
peculiar to the citizen — it is not a personal right, but a poli- 
tical right ; and a right to vote, the same one mentioned in 
the second section of the Fourteenth Amendment — a right 
not created or conferred by the Fifteenth Amendment. It 
could not be, for it existed, and, as I have just said, was 
spoken of in the Fourteenth Amendment ; so that it must be 
as old as that at the least. This amendment is a solemn man- 
date to all concerned not to deny this right, because it existed, 
and because it was of the highest value. 

Justice Wtl]£. It is not to be denied for either of the 
three reasons mentioned. 

Mr. R Yes, your honor, I have not reached that; I am 
now only sho^^ing that it is a right — a citizen right — and 
older than the Fifteenth Amendment ; but, if your honor 
intends to infer, that because the right cannot be denied in 
any one of those cases, that, therefore, it may be in all 
others, then you have another instance of a constitutional 
right to deny a constitutional right; and, without vanity, I 
have already pulverized that assumption. 

It is thus absolutely certain that colored male citizens do 
not claim their adinitted right to vote from tins Fifteenth 
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Amendment. They had it before, and this came in to pro- 
tect and secure them in its enjoyment 

"Whence did they derive it ? From the Fourteenth Amend- 
ment ? If so, then did women acquire it by the same amend- 
ment I Was it an inherent right in them as a part of <* the 
people ?" So women are a much larger and more important 
part of " the people.'' 

The right to vote shall not be denied on account of race, 
color, or previous condition of servitude, was not used to make 
the right sacred in male negroes alone, while the rights of 
all others were left to political caprice, or to be controlled here- 
after by these same colored males mayhap ; but this amend- 
ment was aimed fully at the mischief remedied by the second 
section of the Fourteenth Amendment, and there its force 
is expended. It fossilizes the second section of that amend- 
ment. While the broad language of its first section secures, 
beyond the abridging hand of the States, the great rights it 
secures — rights which Congress cannot abridge on any pre- 
text, for it can exercise no power not granted, and the Con- 
stitution confers on it no power to abridge the ** privileges 
or immunities of the citizen'* in any instance. 

And here I rest this solemn argument I have brought 
this cause of woman, and of man as well — of the race — into 
the presence of the court, surrounded by the severe atmos- 
phere of the law, beyond the reach of chronic ribaldry, and 
into the region of argument, where it must be estimated by 
its legal merits. I have applied to it the rules of law. I 
have pushed away the dead exfoliations that cumber the 
path ; and have gone to the foundations, to the ever fresh 
and preserving spirit of the rules of the common law, and 
have sought to apply them with candor. 

I see here before you these ladies, who have come 
with their friends to listen to the argument of their case, 
which is to decide whether, as citizens and subjects of this 
great Government, they are to bear the citizens' voice in its 
management A Government which, spite of its burthens, 
its neglects, its scorn and contumely, they love with the pas- 
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sionate, self-sacrificing devotion of woman ; to wliicli they 
gave their soul's offspring, their loves, and their lives ; or, 
whether they are ' for a time longer to continue its vassals 
and serfs. That citizen is a vassal and a serf who must re- 
main duiiib in the presence of power, and who must owe to 
grace, ever capricious, that which can belong alone to right 

And I see behind them, in shadowy and endless pros- 
pective, not the matrons and daughter of rich and 
luxurious homes; not the petted, flattered, courted, loved 
idols of society and fashion, but the long array of the 
pale, woe-worn, toiling, homeless, helpless wives and mothers 
and daughters of care and want, the prey of vice, the 
victims of abnormal society, who cannot be heard, but who 
mutely and unknowingly extend their weak hands for 
the instrument of political power for their own protection ; 
who, when they strike for bread, when they strike for shel- 
ter and for raiment, and warmth and life, may have that 
power which will command what they have yet never had — 
a hearing. And never, till you give woman this power, and 
through it, give her to herself, can you redeem her, and 
through her, elevate the race. 

Give her the ballot, and she will grow to the strength and 
wisdom to wield it more purely and unselfishly than it has 
ever yet been used. 

I see your sensibilities are awakened. I only invoke your 
unprejudiced judgment I will not have emotion and sym- 
pathy. I demand the severe voice of the law. 



ARGUMENT OF FRANCIS MILLER. 

May IT PLEASE YOUR honors: I rise under embarrassment in 
view of what fell from the Court, at the commencement of the 
argument, in regard to the near approach of the close of the 
term and the great amount of business demanding your attens- 
tion. But if I were discussing a question involving a very 
moderate amount of property, or the most unimportant right 
of the humblest citizen in this District, and felt convinced 
that the law and justice were as clearly with me, as I feel that 
they are in the case that I am now to present, I should feel 
bound to give my client the benefit of whatever effort I could 
make in his or her behalf; and standing here, as I do on this 
occasion, as the humble representative of a great cause, re^ 
presenting not alone the two ladies whose names appear here 
as plaintifts, but all their sisters throughout this land — ^twenty 
millions of human beings — whose rights are dependent upon 
the ultimate decision of this question, whether it be decided 
by this court or by the legislative tribunals of the land ; and 
deeply feeling the responsibility that is on me, I am compelled 
to do what I may to urge upon the mind of the court the view 
that we hold in regard to this case, which we sincerely believe 
to be the true view of the law applicable to it It is a 
great cause, for it concerns the rights, of twenty millions 
of human beings. It is a cause that cannot be sneered 
away or frowned down. It is a cause that will come up 
again and again, and demand to he decided, and that will 
be finally decided in accordance with right and justice, 
BO surely as time goes on ; and although it may, with some, 
be the subject of sneers, of satire, or unmeaning laughter, it 
stands in such a position as to demand the respect of the 
world, and has this day advocates such as would do honor to 
any cause. Florence Nightingale, Mrs. Somerville, Frances 
Powef Cobb, and others of their sisters, in England, demand 
their rights, while such men as Bright, Stuart Mill, Newman, 
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and Disraeli advocate the granting of tbeir demand* and 
Gladstone acquiedoes ; and, in our own country, when Harriet 
Beecher Stowe, Klizabeth Cady Stanton, Lucretia Mott, and 
others, among the foremost women of this land, demand this 
right ; and when it is dechit|||I by such men as Sumner, as 
Trumbull, and as Loughridge, that they are entitled to the en- 
joyment of it ; it is a demand that cannot be answered by a 
sneer. And it is as the advocates of this great cause^ — to 
fight this, its first battle — that we stand here to-day. It may 
be, your honors, that we will fail here, although I do think 
that if it were any other cause brought before a legal tribu- 
nal with the same strength, it would carry conviction * id 
every mind and command the unanimous judgment of the 
bench in its faivor; but if we fail it will be in consequence 
of the darkness that has surrounded this si^bject for so many 
ages through which we arc just beginning to peer into the 
light; and, just so surely as we are defeated in this court, 
w*e will carry it to the higher tribunal of the people, and 
that higher tribunal must and will decide it in accordance 
with the laws of God and justice. 

This is a question of such magnitude that, although it 
may be decided, it cannot be considered, entirely upon tech- 
nical grounds. We must recur to first principles, because 
the first principles of government' are involved in it. We 
are contending here for the right of self-govern inent, the right 
preservative of all rights, the right without which the right tb 
property, the right to liberty, may be utterly useless ; with- 
out which, they cannot, in any way, be efl:ectuated. We are 
bound to consider, then, the very firstr principles of govern- 
ment, those principles upon which our Government and all 
free governments must and will forever rest 

Government arises, as has already been shown- here, out of 
the people — derives all its powers from the consent of the 
people. And why? We are. all creatures of the same great 
Creator— children of the same great Father— and standing here 
upon His footstool, we stand in absolute equality before Him. 
That being the case, we cannot in any way, any one of us. 



40 

assume to have a right that our fellow-human beings have 
not, unless we can show a charter for that right If any 
man says to another man, or to a woman, I have the right 
to rule, and you are bound to^ubmit, that man or that 
woman who is thus claimed to oe a subject of his or her fel- 
low-man, has a right to say, " where is your charter from 
the Almighty, by which you undertake to control and gov- 
ern me, a creature of his power and goodness equally with 
yourself." It follows necessarily then, that, being thus 
created all equal, there is no earthly tribunal which can 
decide a question involving the fundamental rights of human 
nature. There is, also, another great principle which it is 
necessary we should consider in this case. Acquiescence in 
a wrong can never sanctify it ; and whenever the parties 
deprived of any essential inherent right, come before a tri- 
bunal and demand that right, it cannot be said that, because 
by the stress of circumstances, by the very force of necessity, 
they have submitted to the wrong, that, therefore, they have 
lost the right of which they may have been deprived. Ac- 
quiescence in wrong — necessary acquiescence — ^is no founda- 
tion upon which can be built a right to continue and to perpe- 
tuate that wrong. The only way in which any human being 
can properly be denied the rights growing out of these great 
original, fundamental principles, that go beyond constitu- 
tions — that are above them — ^that pre-existed all constitu- 
tutions, is by a voluntary surrender. That surrender must not 
be a submission to some necessity imposed by brute force, 
but it must be free, intelligent acquiescence. 

It was in accordance with these ideas that our fathers 
acted in the convulsion of the Revolution, when everything 
* was resolved, as it were, into its original elements, and thejr 
gave utterance to the principles which were to justify them in 
their action, in the Declaration of Independence. In that 
Declaration were laid down the fundamental rules by which 
all American governments have been controlled to a greater 
or less extent — rules which, however imperfectly they may 
have been carried out, have been recognized by all American 
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governments as just and true. One of these fundamental prin- 
ciples is, that all men (and " men " here is, of course, generic, 
including women) — all men are created equal and endowed 
by their Creator with certain inalienable rights, among whicli 
are life, liberty, and the pursuit of happiness. They further 
declare, that to secure these rights governments are instituted 
among men, deriving all their just powers from tbe consent 
of the governed. 

In addition to these, not so far reaching, not going back, 
perhaps, so deeply into original principles, but si ill founded 
upon all correct political reasoning, was the other principle 
for which they contended, that taxation and representation 
were inseparable. In the words of the decision that was 
quoted yesterday, ren4ered in 1612, more than two hundred 
and fifty years ago, " they who pay ought to choose whom 
they will pay." To maintain these principles, our fathers en- 
gaged in the war of the RevolutTon, and, carrying it through, 
successfully established them, at least, so far as the white 
people of this country were concerned. 

Within the past ten years, through the great struggle of 
the rebellion, these ideas have been more thoroughly and fully 
carried out. They were just as true in 1776 as they are now, 
but their full eftcct had not been given them ; but within 
this period they have been enacted into law, and now the 
same law that applies to white men applies to black men; 
and, further, we believi' — ^and it is the object of this suit to 
show — that, under the laws as they now exist, since the adop- 
tion of the Fourteenth and Fifteenth Amendments, the fullest 
and most perfect operation of these great principles has been 
made possible, and that the Fourteenth Amendment places 
in the hands of wdinan the ballot, by which she may pro- 
tect and defend her life and liberty^ give the sanction of 
her consent to the government to which she submits, and 
justify the taxes which she is called upon to pay, by exercia- 
ing her choice in selecting the representatives by whom they 
are imposed, and the officers by wh(»iii they are collected and 
expended* 

6w . ^ 



42 » 

Now, we admit in this argument, or may admit, that this 
right, existing in woman as a natural right, just as much as 
in man, has not been exercised in this country to any consid- 
erable extent. It is true, as was shown to the court yester- 
day, that in the State of New Jersey women had a right to 
vote. But, still the general truth has been otherwise; 
and it is now an object to consider whether the jiew amend- 
ments to the Constitution have changed what was the legal 
condition of things prior to their adoption. I am not here \ 

to contend that prior to the adoption of the Fourteenth 
Amendment of the Constitution women were legally entitled 
to vote; but I do contend, and I shall endeavor to show, that » 

by its operation women have been enfranchised. 

Prior to the adoption of the Fourteenth Amendment, the 
United States admitted in their Constitution that they had 
no right to control the question of sutirage in the States. 
This must be admitted by any one who will examine section 
2d of article I of the Constitution, which defines the qualifi- 
cations of voters, for it sayR : 

The House of Representatives shall be composed of members 
chosen every seeoiul year by the people of the several btates, and 
the electors in each State shall have the qiial ill cations requisite for 
electors of the most numerous branch of the State Legislature. 

The power of the United States to define the qualifications 
of voters, then, was entirelj* relinquished by that section of 
the Constitution. The subject was remanded to the States. 
Tliey were entirely uncontrolled in regard to it.. There was 
no provision of the Constitution that I have been able to dis- 
cover, that in any way hampered the States in dealing with 
this question of suiiVage, except that article IV, section 2d, 
forbade any discrimination by one State against the citizens 
of another State. 

Justice Wylie. Here is a point, Mr. Miller, to which 
1 would like to invite vour attention. The District of Colum- 
bia is not a State, at all ; but it is under the exclusive legis- 
lation of Congress, and the Constitution of the United States, 
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except so far as it attects fundamental rights, is not tlie Con- 
stitution of the District of Columbia. Consrress le<ris1ates 
for this District, under its exclusive power ; and this Amend- 
ment, does not, it strikes me, apply to the District of Colum- 
bia, because the District of Columbia is erected into a cor- 
poration. ANHiy, Congress might erect a corporation without 
any votes at all — male or female. Suppose it should put a 
commission in charge here, to rule us. They have the power 
to do it. Suppose they should say, that the commission shall 
be appointed by the President, and he appoints the commis- 
sion, and puts us under the charge of this commission. 
Well, then, nobody would vote. If they have the power to 
prohibit everybody from voting, why cannot they prevent a 
certain class ? 

Mr. Miller. I would sav in regard to this matter that I am 
discussing it on general principles rather than as applying to 
this particular district. 

Justice Wylie. It is a case that arises here in the District 
of Columbia, and we must decide it according to the law of 
the District 

Mr. Miller. I agree entirely with that, and, I contend, 
that, while the States formerly had this power of regulat- 
ing suffrage under the Constitution, and might do as 
they pleased about it, there is nowhere in that instrument 
any clause or section that authorizes Congress to deprive one 
of our citizens of any fundamental right. It is not neces- 
sary for me to show in the Constitution a clause positively 
prohibiting Congress from denying to the women of the Dis- 
trict of Columbia the right to vote ; but-when it undertakes 
to do 80 I have the right to demand whence it gets the autho- 
rity for so denying it. The burden of proof is on the other 
side to show an express grant of power ; ^but such grant is 
not to be found in the Constitution, and there must be some 
better reason for it thaii an arbitrary discretion. There is 
in Congi*ess no arbitrary discretion by which a citizen can 
be deprived of the right of self-government That right is 
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far above the reach of discretion, aud I will yield nothing to 
its prejudice by implication. It must be some direct and 
positive provision of tlic Constitution that will authorize the 
Congress of the United States to disfranchise citizens. 

Prior to the adoption of the Fourteenth Amendment, there 
was no attempt made to define the words " citizen of the 
United States," and that is the great office and eticct of that 
amendment. It defines who are, and who shall be hereafter, 
citizens of the United States, by this language, " All persona 
born, or naturalized in the United States, and subject to its 
jurisdiction, are citizens of the United States and of the State 
wherein they reside." And it further says: " No State shall 
make or enforce any law which shall abridge the privileges 
and immunities of citizens of the United States." " All per- 
sons" — we will not discuss the question whether women are 
persons. If they are persons, they are citizens. If citizens, 
no State can make or enforce any law by which their privi- 
leges and immunities as citizens shall be abridged. That 
brings us, then, to two questions; the only questions to be 
considered in this case. 

Fu'st What is the legal eft'ect of making w^omen citizens ? 

Second. Is the right of suttrage one of those privileges and 

immunities which the amendment forbids the States to 

abridge ? I think those two questions are the hinges upon 

which this whole discussion turns. 

In the first place, in cousiilering the ettect of the word 
" citizen," we recur to the well-established rule, that in the use 
use of all technical terms, thev must be construed as if used in 
their technical signification, uidess there is something in the 
act to shoNv that they are not so used. Now, this word " citi- 
zen," is a technical word. It is a word that has been used 
since the very foundation of free government. Its definitions 
were given to you yesterday. I have no disposition to go 
over those definitions, but I wish to add one or two to them. 
The first use of that word, so far as I know, was in the free 
Republics of Greece, and the great Republic of Rome, in 
which citizenship was the great controlling idea of all their 
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policy. I read the Greek and Latin definitions of citizenship 
from Smith's Dictionary of Greek and Roman Antiquities, 
page 289. 

In the third work of the Politics, Aristotle eonimencea his in- 
quiry into the nature of States, witli the question : •* What consti- 
tutes a citizen? (jL>o/i^c«.) He defines citizen to be one who in a 
partner \u the legislative and judicial power. No definition will 
apply equally to all the diflerent States of Greece at difiTerent times ; 
the above seems to comprehend, more or less, properly, all those 
whom the common me of language entitled to the name 

And the author says, on page 290 : 

Recurring, then, to Aristotle's definition, we find the essential 
propertied of Athenian citizenship to. have consisted in -the share 
possessed by every citizen in the legislature, the election of magistrates 
in the dokimasia, and in the courts of justice. 

In Greece, therefore, suffrage was the essential principle of 
citizenship. In the author's treatise in regard to Roman 
citizenship, he gives, what is, to my mind, a very good test 
to distinguish the attributes of citizenship, (page 291.) 

If we attempt to distinguish the members of any given civUoM 
from all other people in the world we can only do it by euumerat* 
lug all the rights and duties of a member of this civitas^ which are 
not rights and duties of a person who is not a member of this civitas. 
If any rights and duties which belong to a member of this civifaa^ 
and do not beloug to any person who is not a member of this 
civitas are omitted in the enumeration, it is an incomplete enume^ 
ration, for the rights and duties not expressly included must be 
assumed to be common to the members of this civitas and to all the 
world; or, to use a Roman expression, they exist Jure ^en^ium. 

Apply this test to suffrage, and see how imperfect any 
enumeration of the rights of a citizen would be with it 
omitted! It is almost the only right that cannot be" left out 
without destroying all proper conception of the meaning of 
the word. On the same page, (291,) is quoted the following 
paragraph, from Savigny's Ilistory of the Roman Law in 
the Middle Ages : - 

In the free Republic there were two classes of Roman citizens; 
one that had, and another that had not, a share in the sovereign 
power, (optimo jure, non optimo Jure, cives.) That which particu* 
larly distinguished the higher class was the right to vote in a tribe, 
and the capacity of enioying magistracies, (suffragium et honoree.) 

* * * Those who had the Jim suffragiorum and the Jia honorum 
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had the compteie cithenahip, or, In other words, were optimo Jure 

lu the Roman Republic, therefore, the distinction between 
citizens optimo jure (of the highest right) and citizens non 
optimo jure (those who had not the higliest right) was that 
the former were entitled to vote and the latter were not. If 
we read this Fourteenth Amendment, we find that alLof our 
citizens are optimo jure, for it says all j)cr sons shall be citizens, 
and the rights of citizens shall not be abridged. 

Adding, then, this definition, drawn from the free Repub- 
lican governments of antiquity^ to those from Webster, 
Worcester, and Bouvier, and from the highest judicial tribu- 
nals, cited by Mr. Riddle in his argument yesterday, (see pp. 
21 to 24,) we come, inevitably, as it seems to me, to the con- 
clusion that among the attributes of citizenship is the right 
of suftrage, and the citizen can only be denied the exercise 
of that right, in any government, by express law. But, in 
this country, such denial or abridgement of the right of the 
citizen has recently been prohibited by the adoption qf the 
Fourteenth Amendment 

There is some discrepancy in the recent definitions of citi- 
zenship in this country, arising from the fact that persons 
who have undertaken to define it have been compelled by 
some emergency, existing at the time, to suit their definitions 
to its demands. 

For instance ; Mr. Wirt was called upon, as Attorney Gen- 
eral, to decide whether a colored man in Virginia was a citi- 
zen of the United States, and as it would not do, under 
the circumstances then existing, to declare that the colored 
man was a citizen, he gravelj' concludes, that as a colored 
man cannot vote, therefore, he is not a citizen. 

Again ; Mr. Bates, after the war of the rebellion commenced, 
was called upon to give his opinion on a similar question. 
The emergency then required that the colored man should 
be a citizen, and Mr. Bates very elaborately shows, that citi- 
zenship and Bufirage have no necessary connection at alL 
Therefore, these two opinions just oftset and balance each 
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other, each of them having been given under an exigency that 
controlled the judgment of its author. But in the " Dred- 
Scott" case, where the whole court conies to give the opinion, 
we have the decision of the majority, which says, that citizen- 
ship and sutirage have never been separated ; and we have, 
on the other side, the opinion of the minority, given by Jus- 
tice Curtis, in which he says, that suffrage is the chiefest 
attribute of citizenship. The whole Court, freed from the 
emergency under which the two Attorneys General acted, 
united in saj'ing that suftrage and citizenship are intimately 
connected. I know that ^Justice Curtis says, in that opinion, 
that they did not necessarily go together. I assent to that 
proposition under the Constitution as it stood before the 
adoption of the Fourteenth Amendment, because that ques- 
tion was left entirely to the States, and they could strip the 
citizen of his right. They were at liberty to make any 
restriction that they pleased, and the United States could not 
interfere. But if suffrage is the chief attribute of citizen- 
ship, and if the United States has, in the Fourteenth Amend- 
ment, declared that the privileges and immunities of citizens 
shall not be denied or abridged, how can you say that any 
State or the United States has a right to deny to the citizen 
that which is the chiefest attribute of citizenship? 

Justice HuMPUREYs. Was it in the opinion of the Chief 
Justice, given as the opinion of the court, that that idea was 
thrown out! 

Mr. Miller. Yes, sir; the idea was that citizenship and 
suftrage were inseparable. 

Justice Humphreys. Was that in his opinion, delivered as 
the opinion of the court f 

Mr. ^iiLLER. Yes, sir. 

Justice Humphreys. That, then, is an adjudicated point, 
if it was. 

Mr. Miller. Provided that point was before the Court; but 
I do not think it was before the Court for judicial decision. 
The opinion was obiter certainly ; but, although obiter^ it was 
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the opinion of the highest tribunal of this land, and there 
was no du^ent from it. 

Mr. Cook. There was only a man in that case; not a 
woman at all. 

The Chief Justice. And the decision was adverse to the 
man. 

Mr. Miller. But this arises in the argument of the 
opinion. 

Justice Olin. I do not think that Judge Taney said that 
suftrage was indispensably connected with citizenship, at all, 
as I remember that case. • 

Mr. Miller. He did not say it in express terms. That 
was the expression of Justice Daniels, but he said what was 
entirely equivalent to it. 

Justice Olix. One of the incidents, but not a necessary 
incident to citizenship. 

Mr. Miller. Justice Daniels says expressly, there m no 
definition of citizenship that does not include the right of 
suftrage, in so many words. 

Justice Olin. That is very extraordinary, if he said so. 

Mr. Miller. Here is what the Chief Justice said : (19 
How., p. 404.) 

The words **people of the United States" and "citizens" are 
BvuonymouH terms, and mean the same thing. They both describe 
the polilieal hoOy, who, according to our republican institutions, 
form the sovereignty, and who liold the power and conduct the Gov- 
ernment tlirougii ilieir representatives. They are what we famil- 
iarly call the **80vereign people," and every citizen is one of this 
people and a constituent member of this sovereignty. 

Justice Daniel says : (p. 476.) 

Upon a principle of etymology alone, the term citizen^ as derived 
from civitan, conveys the idea of connection or identification with 
the State or Government, and a participation in its functions. But, 
beyond this, tliere is not, it is believed, to be found in the theories 
of writers on government, or in an^ actual experiment heretofore 
tried, an exposition of the term citizen which has not been under- 
stood n<< conferring the actual possession and enjoyment or the ]per- 
fect riglit of acquisition and enjoyment, of an « ntire equality of privi- 
leges, civil and politicaU 

Ako, Judge Curtis says : (p. 681.) 
Though I do not think the enjoyment of the elective franchise 
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essential to citizenship, (under the Constitution as it then existed,) 
there can be no doubt it is one of the chiefest attributes of citizen- 
ship under the American Constitution. The Just and constitutional 
possession of this right is decisive evidence of citizenship. . 

The whole stress of the decisions on both sides in that case 
is, that citizenship carries with it the right of suffrage. 

Justice Olin. Tlien they deny the right of a pauper to 
vote, and then they deprive him of citizenship, make him * 
an alien. 

Mr. Miller. I do not know that the suspension of the 
right by the operation of the law, provided it is such a sus- 
pension as applies to all the individuals in the State, is a 
denial of that right. We do not undertake to say, that be- 
cause minors cannot control their own property, therefore, 
they have no right to property. The right of property exists, 
but the power of society to regulate itself, implies that it 
shall fix the time and the circumstances under which these 
rights shall be enjoyed. What society has no right to do is 
this : It has no right to say to any of its members, you have 
not this right, and you never shall have it. It is the " actual 
possession and enjoyment, or the perfect right of acquisition 
and enjoyment," that constitutes the test in regard to these 
rights. 

This view of the Fourteenth Amendment is entirely con- 
firmed by the Fifteenth Amendment, as I understand the 
language of that Amendment. It says, the right of citizens 
of the United States to vote shall not be denied or abridged 
on account of certain circumstances Kow, what does that 
mean ? I ask your honors to consider this question just as if 
it were something connected with the traditional John Doe 
or Richard Roe, and ask j'ourselves, what do these words 
mean ? " The right of citizens of the United States to vote 
shall not be denied." Is not that absolutely an expression of 
the opinion of the Congress of the United States, supported 
by the Legislatures of thirty-six States, that the citizen of the 
United States has a right to vote ? It says, "shall not be de- 
nied or abridged." Abridge what? Abridge the thing that 
does not exist The very word abridged necessarily denotes 

7w 
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that the right of suffrage pre-existed, because you cannot 
abridge a non -existing thing. I shall come to the effect of 
the conditions of this amendment subsequently. 

But I do not propose to repeat the argument that was made 
yesterday in regard to the effect of that amendment. Clearly 
it does not confer any right of sufirage. Clearly, prior to 
the Fourteenth Amendment, colored men had no right to 
vote. The Thirteenth Amendment, which emancipated them, 
did not give them the right of suffrage, because the States had 
the constitutional power to say that they should not vote. 
But between the Tliirteenth and Fifteenth Amendments, in 
some way or other, the colored man came into the possession 
of this right of sufirage; and the question is, where did he 
get it? If he did not get it under the Fourteenth Amend- 
ment, by what possible authoritj' are the5' voting by hundreds 
of thousands throughout this country. The legislative and 
constitutional provisions that prohibit their voting still re- 
main unrepealed upon the statute books of many of the 
States, but yet they do vote. There is no possible, no 
conceivable, means by which they legally can vote, except 
by the operation of the Fourteenth Amendment. It may be 
said that if that is the case the Fifteenth Amendment was 
not necessary Well, admit it was not. It was very well said 
by Justice Swayne, in the case of the United States vs. 
Rhodes, in answer to the argument that if the Thirteenth 
Amendment conferred certain rights upon the colored man 
it was umiecessary to pass the Civil Rights bill ; " that it was 
not necessary, but it was well to do it to prevent doubts and 
difterences of opinion." It is not well to leave any man^s 
rights and libei-tics subject even to a doubt, and the Congress 
of the United States had better adopt amendment after amend- 
ment than to allow the slightest cloud to rest upon the tenure 
of the rights of the American citizen. 

Let us now consider the second question : ** Is the right of 
suffrage one of the privileges of the citizen that shall 7wt be 
abridged V^ Here, I may say, we are very apt to be misled 
by the improper use of the word " qualification " — the "quali- 
fications of voters.*' Remember that on all the principles of 
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American liberty the qualification of voting is manhood or 
womanhood. The mere fact of being a human being, the 
creature of the Almighty, is the qualification. And you do 
not take that human being and superadd certain things in 
order to make a voter, but you take human beings and strike 
from them certain rights, or subject them to certain restric- 
tions and thus make out a privnlleged class of voters, and it is 
these restrictions that prevent those that do not enjoy the 
elective franchise from voting. We do not undertake to say, 
here is a citizen and we will add to him so much property 
and let him vote ; but we say, " here is a human being, and 
because he has not a certain amount of property we will de- 
prive him of his right to govern himself.* It is not qualifi- 
cation, it is restriction, and I desire that this distinction be 
clearly borne in mind, because upon it rests a great deal of 
the force of this argument. 

There was nothing whatever, so far as appears upon the stat- 
ute books of this country, prior to the 14th Amendment, to pre-- 
vent the States from restricting suttrage. Nothing at all. They 
had the right, I mean the legal right — I am not speaking of the 
moral right — they had the legal right to say that sufirage should 
be restricted in this, that, or the other manner, because the 
Constitution of the United States had recognized that right 
as existing in them. But that has been changed. The whole 
status of that matter has been altered by the adoption of the 
Fourteenth Amendment, which forbids these States from 
denying or abridging the rights of citizens of the United 
States. . 

Mr. Cook. I have the Dred Scott decision in my hand. 
The opinion of the court is on page 422: 

Undoubtedly a person may be a citizen, that is a member of the 
community who form a sovereignty, although he exercises no share 
of the political power, and is iuaipacitated from holding particular 
offices. Women and minors, who form a part of the political family, 
caunot vote ; and when a property qualincation is required to vote 
or hold a particular office tht>se who have not the necessary qualifi- 
cations cannot vote or hold office, yet they are citizens. 

Mr. Miller. I know that the Supreme Court, when it 
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comes to speak about women there, makes a very wide dis- 
tinction between women and negroes, 

Mr. Riddle. That was the restriction of State constitutions, 
wliicb prohibited it, whiclj are abolished in the Fourteenth 
Amendment, 

Mr. Miller. They say in their decision that the citizen is 
a part of the sovereignty, and Justice Daniels says that citi- 
zenship and suftrage never liave been separated, but when 
they come to this question of women, as most men do, they 
lose all their discrimination. [Laughter.] They go in op- 
position to logic and reason, contradict themselves over and 
over again. It must be remembered too that this was before 
the passage of the Fourteenth Amendment had prohibited 
the abridgement of the rights of citizens. 

Justice Wylie. I do not know as there is anything in it, 
but what do you make out of that declaration by the Almighty 
to Eve, as a punishment, that her desires should be to her 
husband, who should rule over her ? 

Mr. Miller. Your Honor, I am discussing now merely a 
political, and not a theological question. 

Mr. Riddle. I am not aware that that extended to all her 
children. 

Mr. Cook. I have it here. Unto the woman he said: "I 
will greatly multiply thy sorrow, and through thy conception 
in sorrow thou shalt bring forth children, and thy desires 
shall be to thy husband, and he shall rule over thee." 

The Chief Justice, Was not that dispensation legislated 
away with the new ? 

Mr. Cook. No, sir ; intensified "by the new. 
Mr. Riddle. Your Honor will bear in mind it was re- 
stricted to one generation. I know no rule of construction 
that imposes it upon her daughters. 

Justice MacArthur. It was confined to that particular 
instance! 

Mr. Riddle. Yed, your Honor, they disposed of the case 
before them. [Laughter.] 

Mr. Miller. I am inclined to think, from the expressions 
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that have fallen from members of the court, that they regard 
the question of what is meant by the words " privileges and 
immunities " in the fourth section of the second article of the 
Constitution, and in the Fourteenth Amendment, as an im- 
portant one. Since that amendment declares that the privi- 
leges and immunities of citizens of the United States shall 
not be abridged by any State. If among these privileges and 
immunities the right of suffrage is included, I think our case 
is established. 

Justice Wylie. I think so too. 

Mr. Miller. It has been my idea that the court were 
inclined to that view of the case. I have, therefore, been in 
search of the crucial test by which to try whether or not these 
privileges and immunities do include the right of suftrage, 
and I think I have found it. Some twelve or thirteen years 
ago it suited my convenience to move from the State of Vir- 
ginia to the State of Maryland. Suppose, in moving there, 
I had found existing on the statute-book of the State a 
law declaring that citizens of Virginia should not be allowed 
to vote in the State of Maryland ? 

Mr. Riddle. Or acquire the right of voting. 

Mr. Miller. Or acquire the right ot voting. Suppose I 
had found such a law on the statute-book of the State of 
Maryland, what, would I have done ? I would have offered 
my vote at the polls, and, if it had been refused, I would 
have brought the q^^estirn before the courts of that State^ 
I would have said that by Art IV, Sec. 2, of the Constitu- 
tion: • 

The citizens of each State are entitled to all the privileges and 
immunities of citizens in the several States. 

And the court would have referred to the case of Corfield 
vs. Coryell, and found it there laid down by one of the best 
judges we have ever had, that, among the privileges and im- 
munities spoken of in the section above cited, is the right to 
vote. 

I ask your honors whether there eyer was a court in ex- 
istence in this country that, if any such case as I have sup. 
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denying that among the privileges and immunities of citi- 
zens of the United States thus protected was that of voting? 
Now, I ask your honors to consider this question, as I said 
before, as if it were a question about John Doe and Richard 
Roe. Examine the language as if it were any ordinary 
statute. If this riy.ht of suffrage is not one of the privileges 
find immunities intended to be protected and preserved by 
the second section of the fourth article of the Constitution, then 
the State of Maryland would have had a perfect right to say 
that citizens of Virginia coming there shall not vote, or 
acquire the right to vote ; and yet your honors would not 
for a moment undertake to sustain that position. K this be 
so, then the pri\nleges and immunities include this right of 
suffrage ; and, when the Fourteenth Amendment of the Con- 
stitution adopts and uses that same language, we are com- 
pelled, ex necessitate rei^ to conclude that it means that no 
State shall deny this right of suffrage. 

Why, your honore, suppose, before this question of woman 
suffrage had arisen, this case of Corfield vs. Coryell had 
been before any court of the United States, would it not 
have met with the assent of every court ? Has it not met 
with the approval of every court that has ever passed 
upon it? 

See Coimer vs. Elliott, 18 Howard, 593. 

Abbott vs. Bailey, 6 Pickering, 92. 

Also, 2 Kent's Com., 71. 

But these are not the only authorities bearing upon this 
point Story, in the second volume of his work on the 
Constitution, (sec. 187,) says : " The intention of this clause " 
(Art. rV, Sec. 2,) was to confer on them, as one may say, 
general citizenship^ and to communicate all the pri\dleges and 
immunities which citizens of the same State would be entitled 
to under the same circumstances." 

And Chancellor Kent says: "If citizens remove from one 
State to another they are entitled to the privileges that per- 
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sons of the same description are entitled in the State to which 
the removal is made, and none other." — (2 Kent's Com. 36.) 

Would it not be absurd to say that the right to vote was 
not included in these general terms ? I admit,- again, that, 
till the Fourteenth Amendment, citizens might have had 
their rights denied or abridged, and so have been deprived 
of suffrage ; but still that right could not have been given to 
the citizens of one State and denied to those of another pos- 
sessing the same prerequisites, which proves that it was one 
of the privileges, intended to be protected by the section re- 
ferred to. And, notc^ none of these privileges can be denied or 
abridged. 

In connection with this branch of the argument, I will 
read a part of the opinion of Justice Bradley of tlie Supreme 
Court of the United States in the case of Live Stock, &c.. 
Company vs. Crescent City, cfec, 1 Abbott's United States 
Reports, page 397 : 

The new prohibition that " no State shall make or enforce any 
law which shall abridge the privileges or immunities of citizens of 
the United States/' is not identical with the clause in the (Joustlto- 
tion which declared that ** the citizens of each State shall be en- 
titled to all the privileges and immunities of citizens in the several 
States ;'' it embraces much more. 

It is possible that those who framed the art'cle were not them- 
selves aware of the far-reaching character of its terms. They may 
have had in mind but one particular phase of social and political 
wrong which they desired to redress. Yet, if the amendment, as 
framed and expressed, does, in fact, bear a broader meaaning, and 
does extend its protecting shield over those who were never thought 
of when it was conceived and put in form, and does reach social 
evils which were never before prohibited by constitutional enact- 
ment, it is to be presumed that the American people, In giving it 
their imprimatur, understood what they were doing, and meant to 
decide what has, in fact, been decided. > 

The ** privileges and immunities" secured b3^ the original Consti- 
tution, were only such as each State gave to its own citizens. E^h 
was prohibited from discriminating in favor of its own citizens 
and against the citizens of other States. 

I think that the great difficulty in this case arises from the 
fact that the minds of all men have been accustomed to con- 
sider citizenship as it existed prior to the Fourteenth Amend- 
ment, and they cannot relieve themselves from the bondage 
of the habit of mind that has become confirmed by their 



66 

long continuance in that state of things. They have been 
accustomed to see each State regulate suftrage at its will ; 
deny the right to some, and allow others to enjoy it; 
change it ; take it away from some, and give it to otheris. 

But we must remember that all these things that could be 
denied in regard to suftrage prior to the Fourteenth Amend- 
ment cannot now be denied. You cannot say to the colored 
man in South Carolina you shall not vote. Why; be- 
cause the Constitution of the United States, by its Four- 
teenth Amendment, says, that no State shall abridge the 
privileges and immunities of citizens. Take away from 
all these States this power, as it is taken away by that act, 
and we have left what ? We haye left the full, unabridged 
rights of citizenship to be enjoyed by every citizen. 

I do not me.ni to say that, legally, citizens were not dis- 
qualified from voting prior to the Fourteenth Amendment, 
but I say that no citizen can be deprived of his right to vote 
except by some restriction. That is all. Express restriction 
alone can take away from the citizen the right to vote. 

The Chief Justice. Xow, here it is restricted to the male 
portion of the population. • 

Mr. Miller. Where? 

The CuiEF Justice. Why, in the District of Columbia — 
in the organic act — and the question is, whether the law- . 
maker, under the Fourteenth Amendment of the Constitu- 
tion, that declares all persons citizens have a right to discri- 
minate between one person and another. That is the only 
question here. That they have a right to determine the 
terms of franchise there can be no doubt, and they may put 
it upon the qualification of property, or upon intelligence ; 
but the question is, whether they can distinguish between 
one person and another having the same qualification. 

Mr. Miller. Exactly. I think that the whole theory of 
this right of suftrage in relation to citizenship is expressly 
and admirably stated by Justice Daniels. It is either " the 
actual possession and enjoyment, or the perfect right of 
acquisition and enjoyment of suftrage," 
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The Chief Justice. 1)o you claim this right of suffirage is 
such a natural right that it can be abridged in nobody ? 

Mr. Miller. No, sir, not at all. I admit the right of 
society to regulate this right as all other rightfe for the good 
of society. What I do deny is this, that any portion of society 
can deny it to any other portion. That the white man, for 
example, can deny it to the black man ; that men can say 
to women, " you shall not vote." 

The Chief Justice. You claim that the law-maker has no 
constitutional power to say to one man, you may vote, and 
to another man, having the same qualification, you shall not 
vote. You contend that the Constitution has established a 
common plane upon which all citizens stand ? 

Mr. Miller. That is my view of it. The Constitution has 
formulated into law the Declaration of Independence. We 
were one hundred yeare coming to it; but we have reached 
it at last — certainly by recognizing the political rights of the 
black man — and, aa I believe, those of woman ; and that is 
all this Court is called upon here to declare, to wit : that the 
Declaration of Independence has been enacted into law, and 
that you will see that that law is enforced. 

I wish now to show that the spirit of the Constitution is 
utterly adverse to any power on the part of Congress to dis- 
criminate betw^een men and women, and I state here — and 1 
state it certainly solely on my own authorit}^ because I 
never investigated the question until this morning — but I 
state here there is not in the Constitution one word that for- 
bids Susan Anthony from being elected President of tlie 
United States at the next election if the people so will it. 
If you read over every section of the Constitution yon will 
find there is nothing to prevent a woman from being elected 
to the Congress of the United States, either to the Senate op 
House of Representatives. There is nothing to prevent a 
woman from sitting in the chair of the Chief Justice of the 
United States, this day, by any fair construction of the 
Constitution. 

Examine the various provisions of that instrument ia 
8w 
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regard to these officers. The second section of Article I 
says: 

No person shall be a representative who shall not have attained 
the age of twenty- five years and been seven years a citizen of the 
United States, and who shall not, when elected, bean inhabitant of 
that State in which he shall be chosen. 

I will call attention to the eftect of that word " he" 
hereafter. So, in the third section, the provision in regard 
to Senators is in precisely similar terms. 

Article n, section 1, provides as follows : 

The executive power shall be vested in a President of the United 
States of America. He shall hold hU office, &o. 

1^0 person except a natural born citizen^ or a citizen of the United 
States at the time of the adoption of this Constitution, shall be eli- 
gible to the ofilce of President, &c. 

Article m, section 1, says : 

The judicial power of the United States shall be vested in one 
Supreme Court, and in such inferior courts as the Congress may, 
from time to time, ordain and establish. The judges, both of the 
Supreme and inferior courts, shall hold their offices during good 
behavior, and shall, at stated times, receive for their services a com« 
pensation wliich shall not be diminished during their continuance 
in office. 

In this last clause there is not even a " he" to exclude a 
woman from holding any judicial position under the Gov- 
ernment of the United States. 

Now, if the words " he" and " his," as used in these pas- 
sages, preclude a woman from being President, or a member 
of Congress, or a judge of the Supreme Court, let ub see 
what the eftect of that interpretation would be upon other 
articles of the Constitution. 

Article V, of the amendments, reads as follows : 

No person shall be held to answer for a capital, or otherwise infa- 
mous crime, unless on a presentment or indictment of a grand Jurv, 
except in cases arising in the land and naval forces, or in the mili- 
tia wlien in actual service in time of war. or public danger ; nor 
shall any person be subject for the same onence to be put twice in 
jeopard V of life or limb ; nor shall he be compelled in any criminal 
case to be a witness against himself , nor deprived of life, liberty, or 
property, without due process of law. 
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Now, I wish to know if that masculine word " himself," 
with the usual male selfishness, excludes women from the 
benefit of all the guarantees of personal liberty and personal 
rights contained in this section. Can she be " held to an- 
swer for a capital crime," without ** presentm'ent or indict- 
ment by a grand jury ?'* Can she be " put twice in jeopardy . 
of life or limb for the same oftence ?" Can she be compelled 
" to be a witness against herself?" 

The Chief Justice. She cannot be tried for treason either 
according to the phraseology. 

Mr. Miller. And so Article VI, of the amendments, 
provides : 

In an criminal prosecutions the accused shall enjoy the right to 
a speedy trial by an impartial jury of the State and district wherein 
the crime shall have been commited, which district shall have been 
previously ascertained by law, and to be informed of the nature and 
cause of the accusation ; to be confronted with the witnesses against 
him; to have compulsory process for obtaining witnesses in his 
favor, and to have assistance of counsel for his defence. 

Now, 1 am speaking of this thing on the interpretation of 
the Constitution as it stands, and I ask if you can distinguish 
between the use of the words '* Aim" and *• Aw" in the sec- 
tions referring to oflScers of the United States, and in those 
that enumerate the guaranties of the personal liberties and 
personal rights of the citizen ? Certainly not. 

I assert, therefore, that the Constitution, this day, does not 
forbid the election of Miss Anthony to the Presidency of the 
United States if the people choose to do it. I hold that the latter 
part of this discussion is pertinent to the issue in regard to 
suffrage in this District, because it shows that the whole 
spirit of the Constitution is against the discrimination which 
is undertaken to be made by this organic act of February 21, 
1871 ; that it has no foundation either in law or justice; that 
Congress has no power to make it; and moreover it is con- 
demned by all the great principles on which our free govern- 
ment rests. The Fourteenth Amendment has been before 
the court only once, as I believe. I have read what Justice 
Bradley said in regard to these terms, privileges and imma* 
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nities. I wish to cite further from that opinion, because 
Justice Bradley, in himself, is high authority, and his official 
position gives dignity and power to what he says : 

But the Fourteenth Amendment prohibits any State from abridg- 
ing the privileges and immunities of citizens of the United States, 
whether in its own citizens or any otliers. It not merely requires 
equality of privileges. 

That is the old dispensation that existed prior to the adop- 
tion of the Fourteenth Amendment 

It not only requires equality of privileges, but it demands that 
the privileges and immunities of all citizens shall be absolutely 
unabridged, unimpaired. — 1 Abbott's U. S. Bep., 597. 

Now, can you say that citizens who have not the right 
to vote have their privileges, ** absolutely unimpaired?" 
Why, with citizens such as these we would have a whole 
mass of citizens non opiimo jure here, while the Constitu- 
tion of the United States in this Fourteenth Amendment 
says, they shall all be citizens opiimo jure. 

It is said, and it was said in the argument yesterday, that the 
word " right " was used in regard te suffrage in the Fourteenth 
and Fifteenth Amendments, while* the Fourteenth Amend- 
ment only declares that privileges and immunities shall not be 
abridged. I cannot see the force of the argument deduced fronj 
this fact. I can see that the " privileges and immunities " of a 
person might be impaired — ^that there might be some fair- 
ness in that. A peculiar right, a special privilege given to 
an individual, or class of individuals, by the mass of the com- 
munity, I can see, might be resumed by the power that origi- 
nally granted it without doing anybody any great injustice. 
But how a right can be rightfully impaired is more than I 
can understand. If the privileges and immunties of citizens 
are not to be impaired, what shall we do with the rights of 
•citizens? A right is far above a privilege or an immunity, 
if these words are to be used with any reference to their 
real signification. I believe, however, the diflHiculty in the 
settlement of this question is, that as soon as the worcl 



I . 



61 

** woman " comes in, all other words must take t Aiffet^n 
acceptation and interpretation. 
Justice Bradley says, on page 402 of the same report: 

The more we have reflected on the subject the more we are satis- 
fied that the Fourteenth Amendment of the Constitution was in- 
tended to protect citizens of the United States in some fundamental 
privileges and immunities of an absolute and not merely of a relative 
character. * ♦ * It was very ably contended on the part of the 
defendants that the Fourteenth Amendment was intended only to 
secure to all citizens equal capacities before the law. That was at 
first our view of it. But it does not so read. The language is : " No 
State shall abridge the privileges or immunities of citizens of the 
United States." What are the privileges and immunities of citizens 
of the United States ? Are they capacities merely ? Are they not 

also RIGHTS ? 

Judge Bradley's examination of the question of what are 
the essential privileges intended to be protected by the Four- 
teenth Amendment is able and instructive, and at the risk of 
wearying the court I will cite it at length. (See page 398.) 

What, then, are the essential privileges which belong to a citizen 
of the United States as sucii, and which a State cannot by its laws 
invade? It may be difficult to enumerate or define them. The 8u- 
. preme Court, on one occasion, thought it unwise to do so. [18 How., 
691.] But so far as relates to the question in hand, we may safely 
say it is one of the privileges of every American citizen, to adopt 
and follow such lawful industrial pursuit — not injurious to the com« 
munity — as he may see fit, without unreasonable regulation or mo* 
lestation, and without being restricted by any of those unjust, op- 
pressive and odious monopolies or exclusive privileges which have 
been condemned by all free governments; it is also his privilege to 
be protected in the possession and enjoyment of his property, so 
long as such possession and enjoyment are not injurious to the com« 
munity ; and not to be deprived thereoC without due process of law* 
It is also his privilege to have, with all other citizens, the equal pro- 
tection of the laws. Indeed, the latter privileges are specified by 
the words of the amendment. 

These privileges cannot be invaded without sapping the veryfounda* 
tions of republican government . A republican government is not 
merely a government of the people, but it is & fre - government. 
Without being free, it is republican only in name, and not republic 
can in truth, and any government which deprives its citizens of the 
right to engage in any lawful pursuit^ subject onlv to reasonable re* 
strictions, or at least subject only to such restrictions as are reason- 
bly within the power of government to impose, is tyrannical and 
unrepublican. And, if to enforce arbitrarv restrictions made for the 
benefit of a favored few, it takes away and destroys the citizen's prop- 
erty without trial or condemnation, it is guilty of violating all the 
fundamental privileges to which I have referred, and one of the 
fundamental principles of free government. There is no moresacred 
right of citizenship than the right to pursue unmolested a lawful 
employment in a lawful manner. It is nothing more or less tiyivfi 
the sacred right of labor. 



Is there not a more sacred right than that of labor! I 
know there is a great deal of talk about this thing of prop- 
erty, and we are apt to con^der property as the only thing 
to be regarded in our laws. Thus, when the firiends of a 
property qualification come to advocate it, they say people 
must have some stake in society in order to vote. What 
stake? They must own some property, forsooth! As if 
property was the only thing on God's earth that required to 
be protected. As if the right of liberty, all the personal 
rights, were not far above the right of property. And this 
is the same tale that runs through the whole argument in 
favor of restrictive sufirage. There is, Justice Bradley says, 
no more sacred right of the citizen than the right **to pursue 
unmolested a lawful employment, in a lawful manner." I 
am prepared to deny that statement. I assert that the right 
of personal liberty is far above any right of property, and 
that the right of self-government is the highest of all rights, 
because it is preservative of all rights. 

Justice "Wylie. The judge was reversed in that case, was • 
he not? 

Mr. Miller. Not that I know of. I do not think the case 
has come to the Supreme Court of the United States upon 
' its merits. 

Mr. Riddle. The case has come up to the Supreme Court 
of the United States. The preliminary question has been 
settled, but the merits of the question have not been passed 
upon. 

Mr. Miller. It has been said from the Bench, that the 
Supreme Court had declared that women were citizens, and 
that there is a law by which foreign women are allowed to 
be naturalized. I admit all that. And the fact of their citi- 
zenship, before the Fourteenth Amendment, did not prevent 
their being deprived of the right of suftrage by the States. 
There was, then, no prohibition against depriving citizens of 
their right to vote. I do not mean to say there was any 
moral right to do it, or that it was in accordance with polit- 
ical truth, but the legal right did then exist'. So there was 
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no moral right to deprive the slave of his liberty. There 
was no political principle that would in any way countenanoe 
or sup|>ort it. But the fact existed till 1865; and then the 
Thirteenth Amendment destroyed that state of things, and 
slavery passed away. So the Fourteenth Amendment de- 
stroyed the power of the States to abridge or deny the right 
of suffrage, and the state of things that existed antecedent 
to its adoption should pass away. 

Some attempt is made, in dif^ussing this question, by 
Attorney General Bates, in his opinion in regard to citizen- 
ship, to draw a distinction between political rights and politr 
ical powers. I confess I do not see how such distinction can 
possibly be drawn in the matter of suffrage. There is no 
legitimate power but what is based upon a right ; and there 
is no just power in free governments that is not derived from 
the consent of the governed, which consent can only be ex- 
pressed by the ballot 

Again, it is urged that Congress never contemplated the 
possibility of women voting under the action of the Four- 
teenth Amendment. I presume that we would all be willing 
to admit that Congress did not expect, by virtue of this Four- 
teenth Amendment, to give to women the right of suffrage. 
But, if that be the case, it is far from being the first time 
that men have "builded better than they knew.** So far as 
the intent of Congress comes before this court, it is laid down 
in the words of the Fourteenth Amendment There they 
are. You are to consider and construe them, and you cannot 
depart from them. 

J ustice UuMPHRETS. It is the intent of the people in ac- 
cepting of the amendment — for that constitutional amend- 
ment goes far beyond Congress ; — ^it is what the people meant 
in accepting it, that we have to consider. 

Mr. Miller. Yes, sir. The Congress of the United States 
has sanctioned it by its proposal, and the people of the United 
States have sanctified it by its adoption. And whether or 
not the Congress of the United States or the people of the 
United States may have included therein certain words that 
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that can be tested in this court nor can the intent of Con- 
gress be ascertained in any other way than by reference to 
the words of the Amendment itself; and upon that point I 
wish briefly to refer to some authorities, if your honors think 
it is at all necessary. 

Justice Humphreys. The rule is, that you must presume 
that the legislative body means what the words import. 

Mr. Miller. Certainly. I will briefly run over some few 
authorities on this subject 

Sedgwick, in his work on Statutory and Constitutional 
Law, (p. 243,) says: 

The tendency of all our modern decisions is to the effect, that the 
intention of the legislature is to be found in the statute itself^ and that 
there only are the judges to look for the mischief intended to be 
obviated and the remedy meant to be provided. 

In a case on the embargo laws, the Supreme Court of the 
TJnited States said : 

In construing these laws, it has been truly stated to be the duty of 
the Court, to enect the intention of the legislature, but this inten- 
tion is to be searched for in the words which the legislature has 
employed to convey it. (Schooner Paulina's Cargo vs. The United 
States, 7 Cranch, 5:^, 60.) 

In a case on the English Bankrupt Act, Lord Tenterden 
said: 

The words (of the act) may, probably, go beyond the intention ; 
but if they do, it rests with the legislature to make an alteration ; 
the duty of the court is only to construe and give effect to the provision, 
(Notley vs. Buck, b Barn. & Cros., 160-4.) 

And in the case of Everett vs. WeUs, 2 Scott's N. C, 631, 
Tindal, C. J., said: 

It is the duty of all courts to confine themselves to the words of 
the legislature — nothing adding thereto^ nothing diminishing. 

And so the authorities all are. Your honors are, therefore, 
not at liberty to go beyond the meaning of the words of this 
Amendment, but are to take them as they are, examine them 
by their ordinary definitions and uses, and, without regard to 
the consequences, to declare, on the solemn responsibility 
resting upon you : Thics is the written law ! 
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Now, a word in regard to the second section of the Four- * 
teenth Amendment If I have established, as I believe I ' 

have, that under the first section of the Fourteenth Amend« 
ment women have the right to vote, and there is any parti- 
cular limitation in the second section that contradicts it, that 
part of the amendment falls void and useless, so far as its j! 

effect upon woman is concerned. There is the declaration of 
the general principles expressly stated ; and, if there is any- 
thing contradictory, " the particular and inferior cannot defeat 
the general and superior." Lieber's Hermeneutics, p. 120. 

The great object of that Fourteenth Amendment, so far as 
it can be deduced from the words in which it is expressed, _ - 
is this : that the rights of the citizens of the United States 
shall not be abridged. If there is anything contradictory of ^ 
that in the subsequent sections, those sections must fall. But 
if the second section affects this argument at all, it is because 
it seems, by implication, to admit that the rights of certain 
male citizens of the United States can be denied. That 
is the whole force and effect of it — I mean so far as this ar- 
gument is concerned. All that can be claimed for it is, that 
by implication, perhaps, it would permit that to be done. 
The Fifteenth Amendment comes in and says, in express terms, 
that that which the second section by implication permits, . 
shall not be done ; and by this declaration it strikes out that 1 

section, and it is no more in the Constitution now than is ! 

that clause of the second section of the first article of the > [ 

A • f 

Constitution which permitted States to deny suffrage to any ? 
of their citizens — black or white. That section is gone. It 
is no more a part of the Constitution, because it has been 
absolutely repealed by the adoption of the Fourteenth 
Amendment. Just so this second section of the Fourteenth 
Amendment disappeared by the operation of the Fifteenth 
Amendment. 

The Chiep Justice. "Will you please read the fifteenth • ^ 
Amendment again. 

Mr. Miller then read, as follows ; * 
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Pection 1. The right of citizens of the United States to vote shall 
nol be denied or abridged by ihe United States or by any State on 
account of race, color, or previous condition of servitude. 

Skc. 2. The Congress shall have power to 'enforce this article by 
appropriate legislation. (15 Stat., p. 346.) 

r 

Tlie Chief Justice. There is a very strong implication, is 
there not, in that amendment, that you may deny the right 
of suftrage for other causes. 

Mr. Miller. I do not think there can be any implication 
by which a citizen may be robbed of a fundamental right. 
It must be something expressed. I do not believe in any 
power of taking away the rights of citizens by construction. 
No human being can be robbed of his God-given rights by 
implication. You cannot take away his property by impli- 
cation. You cannot take away his liberty. I think it is 
equally true that, you cannot take away his right of self- 
government by implication. 

Finally, in regard to the construction of this Fourteenth 
Amendment, it must be observed that it is remedial in its 
character, and it must be " construed liberally to carry out the 
beneficent principles it was intended to embody," (Dwariis 
on Statutory Law, p. 632,) and that " its construction must 
be extended to other cases within the reason and rule of it" 
(Lord Mansfield in Ateheson xs, Everett, Cowper, 382, 391.) 

Lieber 8 fourteenth rule of construction is, " Let the weak 
have the benefit of a doubt without defeating the general 
object of a law. Let mercy prevail, if there be real doubt." 
(Lieber's Hermeneutics, p. 144.) Now, if mercy must pre- 
vail when there is real doubt, still more should justice pre- 
vail if there is any doubt. If your honors have any doubt 
in regard to this decision, I call upon you, not in the name 
of mercy, but in the name of justice, to give us the benefit 
of that doubt, and to recognise the right of all human beings 
to govern themselves. 

This concludes the argument so far as I have been able to 
present it to your Honors. It is just about one hundred years 
ago that the case of Somersett was brought before Lord Mans- 
field, and he was called to pass upon the question whether 
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slavery could. exist ill England or not; whether the slaves 
that were brought from foreign countries, or from the colo- 
nies, to England, should be. free or not. That question came 
up before him and was elaborately discussed. It was a ques- 
tion without precedent, and he decided it upon great general 
principles, and decided it in the interests of right and justice . 
By that decision he gained for himself more true glory than 
by any other act of his life. He freed England. He justified the 
old boast that the air of England was too pure for a slave to 
breathe, and gave it practical efiect. Your Honors stand in 
exactly that position to-day. You have a great question 
brought up before you for your judgment. It is for you to 
give the key note to the decisions in this country. It is for 
you to say whether this contest shall be brought to a trium- 
phant conclusion by your decision, or whether we shall be 
compelled to struggle on for one, two, three, or four years 
longer in order to secure to our sisters in this country, and 
perhaps in all countries, the enjoyment of the inestimable 
right of self government. See to it that your judgment be 
guided by the plain rules of law, and governed by the clear 
dictates of justice, without regard to the prejudices of the 
past. See to it that it be such that when the cause which is 
now before you shall be triumphant it will be your pride and 
pleasure to recall it to memory. 
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OPINION OF THE COURT. 

Chief Justice Cartter then delivered the opinion of the 
court, sustaining the demurrer^ wliich is as follows: 

These cases, involving the same questions, are presented to- 
gether. 

As shown by the plaiutififs' brief, the plaintiffs claim the 
elective franchise under the first section of the fourteenth amend*, 
raent of the Constitution. 

The fourth paragraph of tlie regulations of the Governor and 
Judges of the District, made registration a condition precedent 
to the right of voting at the election of April 20th, 1871. 

The plaintiffs, being otherwise qualified, offered to register^ 
and were refused. They then tendered their ballots at the polls, 
with evidence of qualification and offer to register, &c., when 
their ballots were rejected under the seventh section of the act 
providing a government for the District of Columbia. 

Mrs. Spencer brings her suit for this refusal of registration, 
and Mrs. Webster for the rejection of her vote, under the second 
and third sections of the act of May 3t, 1870. 

The seventh section of the organic act above referred to, lim- 
its the right to vote to '^ all male citizens,'^ but it is contended 
that in the presence of the Fourteenth Amendment, the word 
ntfue is without effect, and the act authorizes '^all citizens" to 
exercise tlie elective franchise. 

The question involved in the two actions which have been 
argued, and which, for the purposes of judgment, may be re- 
garded as one, is, whether the plaintiffs have a right to exercise 
within this jurisdiction, the elective franchise. The letter of 
the law controlling the subject, is to be found in the seventh 
section of the act of February 21, 1871, entitled, ''An act to 
provide a government for the District of Columbia," as follows: 

And be itfurtJier enacted. That all male citizens of the United 
States, above the age of twenty-one years, who shall have been 
actual r^idents of said District for three months prior to tb^ 



passage of this act, <^xcept such as are non compos tfieniis, and 
persoDS convicted of infamous crimes^ shall be entitled to vote 
at said election, in the election district or precinct in which he 
shall then reside, and shall have so resided for thirty days im- 
mediately preceding said election, and shall be eligible to any 
office within the said district, and for all subsequent elections, 
twelve months prior residence shall be required to constitute a 
voter; but the Legislative Assembly shall have no right to 
abridge or limit the right of suffrage. 

It will be seen by the terms of this act that females are not 
included within its privileges. On the contrary, by implication, 
they are excluded. We do not understand that' it is even in- 
sisted in argument that authority for the exercise of the fran- 
chise is to be derived from law. The position taken is, that 
the plaintiffs have a right to vote, independent of the law; even 
in defiance of the terms of the law. The claim, as we under- 
stand it, is, that they have an inherent right, resting in nature, 
and guarantied by the Constitution in such wise that i£ may not 
be defeated by legislation. In virtue of this natural and con- 
stitutional right, the plaintiffs ask the court to overrule the law^ 
and give effect to rights lying behind it, and rising superior to 
its authority. _ 

The Court has listened patiently and with interest to ingen- 
ious argument in support of the claim, but have failed to be con- 
vinced of the correctness of the position, whether on authority or in 
reason. In all periods, and in all countries, it may be safely 
assumed that no privilege has been held to be more exclusively 
within the control of conventional power than the privilege of 
voting, each State in turn regulating the subject by the sover- 
eign political will. The nearest approach to the natural right 
to vote, or govern — two words in this connection signifying the 
same thing — is to be found in those countries and governments 
that as<%rt the hereditary right to rule. The assumption of 
Divine right would be a full vindication of the natural right 
contended for here, provided it did not involve the hereditary 
obligation to obey. 
Again, in other States, embracing the RepubIicB| and espc^ 
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cially our own, including the States which^make up the United 
States, this right has been made to rest upon the authority of poli- 
tical power, defining who may be an elector, and what shall consti*- 
tute his qualification ; most States in the past period declaring k 

property as the fiimiliar basis of a right to vote ; others, intelli- • ^ 

gence; others, more numerous, extending the right to all male 
persons who have attained the age of majority. 

While the conditions of the right have varied in several 
States, and from time to time been modified in the same State, the 
right has uniformly rested upon the express authority of the 
political power, and been made to revolve within the limitation^ 
of express law. 

Passing from this brief allusion to the political history of the 
question to the consideration ot its inherent merits, we do not hesi- 
tate to believe that the legal vindication of the natural right of 
all citizens to vote, would, at this stage of popular intelligence, 
involve the destruction of civil government. There is nothing 
in the history of the past that teaches us otherwise. There is 
little in current history that promises a better result. The 
right of all men to vote is as fully recognized in the population 
of our large centres and cities as can well be done, short of an 
absolute declaration that all men shall vote, irrespective of 
qualifications. The result in these centres is political profli- 
gacy and violence verging upon anarchy. The influences 
working out this result are apparent in the utter neglect of all 
agencies to conserve the virtue, integrity and wisdom of govern- 
ment, and the appropriation of all agencies calculated to de- 
moralize and debase the integrity of the elector. Institutions of 
learning, calculated to bring men up to their highest state of 
political citizenship, and indispensable to the qualifications of 
the mind and morals of the responsible voter, are postponed 
to the agency of the dramshop and gambling hell ; and men of 
conscience and capacity are discarded, to the promotion of 
vagabonds to power. 

This condition demonstrates that the right to vote ought not 
to be, and is not, an absolute right. The fact that the prac- 



71 

ticsil working of the assumed right would be destructive of 
civiliauition is deciiiive that the right does oot exist. 

Has it l>coome a constitutional right, under the provisions of 
the Fourteentli and Fifteenth Amendments of the Constitution^ 
which provide as follows : 

Fourteenth Amendment, section 1. — "All persons, born or 
naturalizes] in the Unitetl States, and subject to the jurisdiction 
thereof, are citizens of the United States, and of the State 
wherein they reside. No State shall make or enforce any law 
which shall abridge the privileges or immunities of citizeus of 
the Unitc<l States." 

Fifteenth amendment, section 1. — "The right of citizens of 
the Unitc<l States to vote shall not be denie<l or abridged by the 
Unite<l States, or by any State, on account of race, color, or 
previous condition of servitude.*' 

Section 2. — "The Congress shall have power to enforce this 
article by appropriate legislation/' 

It will be seen by the first clause of the Fourteenth Amend- 
ment, that the plaintiffs, in common with all other persons bom 
in the United States, are citizens thereof^ and, if to make them 
citizens is to make them voters, the plaintiffs may, of right, 
vote. It will be inferred from what has already been said, that 
to make a person a citizen is not to make him or her a voter. 
All that has l)een accomplished by this Amendment to the Con- 
stitution, or by its previous provisions, is to distinguish them 
fmm aliens, and make them capable of becoming voters. 

In giving expression to my own judgment, this clause does 
advance them to full citizenship, and clothes them with the ca- 
pacity to become voters. The pn)visiou ends with the declara- 
tion of their citizenship. It is a constitutional provision that 
does not execute itself. It is the creation of a constitutional 
condition that requires the supervention of legislative power i»i 
the exercise of legislative discretion to give it effect. The con- 
stitutional capability of becoming a voter created by this Amend- 
ment lies dormant, as in the case of an infant, until made effect- 
ive by legislative action. Congress, the legislative power of this 
jurisdiction, as yet, has not seen fit to carr}* the inchoate right 



into effect, as is apparent in the law regulating the franchise of 
this District. When that shall have been done, it will be the 
pleasure of this court to administer the law as they find it. 
Until this sliall be done, the consideration of fitness and unfit- 
ness, merit and demerit, are considerations for the law-making 
power. The demurrer in these cases is sustained.' 

After the reading of the opinion of the court by Chief Justice 
Cartter, Mr. Riddle, counsel for the plaintifiTs, in open court, 
jjrayed an appeal to the Supreme Court of the United States. 
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